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CRIMINAL RESPONSIBILITY FOR 
THE ACTS OF ANOTHER * 


DEVELOPMENT OF THE DOCTRINE OF RESPONDEAT SUPERIOR 


(y= of the legal problems of all ages is the liability of the mas- 
ter or principal for the unauthorized acts of his servant or 
agent. Different systems of law have reached widely differing 


solutions.‘ In our own law of torts the problem came to a head 
and was fought through during the eighteenth and nineteenth 





* The problem of the criminal liability of a corporation for the acts of corporate 
agents depends upon a consideration of two quite distinct problems, one a problem 
of agency, and the other a problem of the law of corporations. The first involves 
the general question of criminal responsibility for the acts of another. Would the 
principal be criminally liable for the acts of the agent if the principal were a natural 
person instead of a corporation? The second problem involves the entirely distinct 
question of when the acts and intent of a natural person, for example of a vice- 
president or general manager, are to be treated as those of the corporation itself. 
In the following paper, only the first of these two problems is considered. The gen- 
eral subject of corporate criminal liability is reserved for discussion in a subsequent 
paper. 

1 As to the Roman law, see Hunter, Roman Law (4th ed. 1903) 600 et seq.; 
2 Rosy, Roman Private Law (1902) 238; Soum, INstiruTES oF Roman Law 
(Ledlie’s transl. 2d ed. 1901) § 88, at 444-49; as to the development of French law, 
see BrissaupD, History oF FRENCH PrivaTe Law (Continental Legal History Series, 
vol. III, 1912) § 398; as to early Germanic law, see Brunner, Ueber Absichtslose 
Missethat im Altdeutschen Strafrecht (1890) 35 Proc. Royat Prussian ACAD. 
ScIENCEs 832, summarized in Wigmore, Responsibility for Tortious Acts: Its History 
(1894) 7 Harv. L. Rev. 315, 319 et seg. As to the development of English Law, see 
Holmes, Agency (1891) 4 Harv. L. Rev. 345; (1891) 5 id. 1; and Wigmore, Re- 
sponsibility for Tortious Acts: Its History II (1894) 7 id. 383 et seg. As to Scotch 
law, see Baty, Vicartous LiasBiity (1916) c. IX. 
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centuries.” In our criminal law certain phases of the problem are 
still baffling the courts; in certain of the misdemeanor cases judges 
are groping amid a maze of conflicting decisions for a solution 
which will accord with modern needs.* 

The present doctrine of respondeat superior, as it has come 
to be understood in the law of torts, is by no means an ancient 
landmark of the law. Although the phrase goes back at least to 
the time of Edward I,* and is discussed by Coke,’ the present doc- 
trine designated by the ancient phrase is of much more recent 
origin. In the Statute of Westminster II,° the phrase was used 
to denote the statutory liability of a public official‘ for the mis- 
feasance of his subordinate in the performance of a public duty, 
and then only if the subordinate was proved unwilling or unable 
to pay for his own misdeed; Coke, in discussing the Court of Ex- 
chequer, gives numerous citations of early statutes and cases, 
using the phrase in much the same sense.*® 

In the same way, the familiar maxim of our modern law of 
agency, qui facit per alium facit per se, goes back to a very 
early date; ° but anciently it also bore a very different meaning 
from that which it carries today. Originally it meant no more 
than that he who commands or procures another to commit a 
specific act on his behalf is to be held as having himself com- 
mitted the act. Such a doctrine rests rather upon natural reason 
and elementary principies of causation than upon any fiction of 
law; *° the phrase as thus used carries with it nothing of the mod- 





2 See pp. 692-03, infra. 
3 See pp. 714-16, supra. 

4 2 PottocK AND MAatITLANnp, History oF ENGLIsH Law (2d ed. 1898) 533, n.1; 
Holmes, Agency (1891) 4 Harv. L. REv. 345, 356. 

5 FourtH INSTITUTE *114. 

6 13 Epw. I, St. I, c. 2, $3, c. 11 (last sentence), c. 43 (last sentence) (1285). 

7 There were special grounds of public policy for requiring those who disposed 
of public offices of profit to appoint persons “ for whom they will answer at their 
peril.” Cf. 2 Hen. VI, c. 10 (1423). 

8 Coxe, FourtH INSTITUTE *114. 

® See Y. BB. 32-33 Edw. I (R. S.), 318, 320 (1304) ; 22 Lib. Ass., f. 94, pl. 43; 
11 Hen. IV, f. 90, pl. 47; 9 Hen. VI, f. 53, pl. 37; 21 Hen. VI, f. 39, pl. 6; 4 Edw. IV, 
f. 36, pl. 18; St. Germatn, Doctor anp Stupent (Muchall ed. 1815) Dialogue II, 
c. 42, at 231 et seg.; Seaman v. Browning, 4 Leon. 123, pl. 249 (M. 31 ELiz.) ; 
FirzHERBERT, ABRIDGMENT, ANNUITIE, pl. 51 (H. 33 Edw. I); Coxe, Fourtsa Iv- 
STITUTE 109. 

10 Cf, St. GERMAIN, Doctor AND STUDENT, Dialogue I, c. 9, at 32. 
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ern doctrine of agency, which holds principals liable in tort for the 
acts of their agents committed in the course of the business, even 
though unauthorized or expressly forbidden. 

Whatever may be the true foundation of the modern doctrine 
of respondeat superior, the recorded cases between 1300 and 
1700 indicate a growing recognition that the master’s liability for 
his servant’s acts should in general be confined to cases where the 
master specifically commanded or authorized the servant to com- 
mit the tortious act or gave his consent to it either before or after 
its commission.** Prior to the end of the seventeenth century, 





11 Holmes traces the origin of the doctrine to a fiction of identity growing out 
of the ancient institutions of slavery and the patria potestas. See Holmes, Agency 
(1891) 4 Harv. L. Rev. 346, 350; (1891) 5 id. 1. Inasmuch, however, as the 
ancient liability of the master for the acts of his slaves or of the pater potestas for 
the acts of the members of his household was far more severe and totally different 
from the present liability of the master for the acts of his servant, and since at the 
end of the twelfth century the institution of slavery was extinct, and almost every 
vestige of the lord’s liability had disappeared, it seems exceedingly difficult to 
defend such a thésis. See.2 PottockK anp MaitTLanp, History or ENGLisH Law 
529-30. 1 

For a very different account of the origin and development of respondeat 
superior, see Wigmore, Responsibility for Tortious Acts: Its History (1894) 7 Harv. 
L. REv. 315, 330, 383. See also Laski, The Basis of Vicarious Liability (1916) 26 
Yate L. J. 105. 

12 St. Germain, Docror AND StupENT, Dialogue II, c. 42, at 236-37, 230: 
“For trespass of battery, or wrongful entry into lands or tenements, ne yet for 
felony or murther, the master shall not be charged for his servant, unless he did it 
by his commandment. ... Also, if a man send his servant to the market with a 
thing, which he knoweth to be defective, to be sold to a certain man, and he selleth 
it to him, there an action lieth against the master: but if the master biddeth him not 
to sell it to any person in certain, but generally to whom he can, and he selleth it 
according, there lieth no action of disceit against the master. ... If a man desire 
to lodge with one that is no common hostler, and one that is servant to him that 
he lodgeth with robbeth his chamber, his master shall not be charged for the 
robbing; but if he had been a common hostler he should have been charged... . 
But that an host or keeper of a tavern shall be charged for their guests, unless it 
be done by their assent and commandment, I do not remember that I have read 
it in the laws of England.” 

Noy, Maxims (1642) c. 44, at 98: “ For Murder, Felony, Battery, Trespass, 
borrowing or receiving of money in his Master’s name by a Servant, the Master 
shall not be charged, unless it be done by his command, or came to his use by his 
assent.” 

In Kingston v. Booth, Skinn. 228 (1685), an action of trespass for assault, 
battery, and wounding, “these points were ruled by three of the justices. . 
Secondly, If I command my Servant to do what is lawful, and he misbehave him- 
self, or do more, I shall not answer for my Servant, but my Servant for himself, 
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there is no evidence of any general doctrine of respondeat superior 
in the modern sense of the phrase.** 

Shortly before 1700, however, a great change was initiated by 
the decisions of Lord Holt. The requirement of an express com- 
mand or consent with reference to a particular act gave place to a 
command implied from general authority. Industry and com- 
merce were growing apace; to confine the master’s liability to 
cases where an express command could be proved would be to 
deny the security which growing commerce demanded. In 1690 
in the case of Boson v. Sandford,’ involving the liability of ship- 
owners for the negligence of the master of the ship, Lord Holt, 
evidently impressed by the commercial necessities of the day, 
declared: “‘ The owners are liable in respect of the freight, and as 
employing the master; for whoever employs another is answer- 
able for him, and undertakes for his care to all that make use of 
him.” Seven years later, in the case of Turbervil v. Stamp, where 
an action was brought for a fire started by the defendant’s servant 
in a field, to the defendant’s argument that “ it does not appear in 
this Case to be done by the Command of the Master; and then it 
being out of his house, he is not responsible,” ** Lord Holt replied, 
“Tho’ I am not bound by the act of a stranger in any case, yet 
if my servant doth anything prejudicial to another, it shall bind 





for that it was his own act; otherwise it was in the power of every Servant to 
subject his Master to what Actions or Penalties he pleased. Thirdly, If I com- 
mand my Servant to do a lawful act, as in this Case, to pull down a little wooden 
house (wherein the plaintiff was . . .) and bid them take Care they hurt not the 
Plaintiff; if in this Doing my Servants wound the Plaintiff, in Trespass of Assault 
and Wounding brought against me, I may plead Not guilty, and give this in Evi- 
dence, for that I was not guilty of the Wounding; and the Pulling down the house 
was a lawful Act.” 

For an account of the legal development during this period with quotations 
from the leading cases, see Wigmore, Responsibility for Tortious Acts: Its His- 
tory II (1894) 7 Harv. L. REv. 383-02. 

13 “Tt would seem that our present doctrine about the liability of a master 
for a tort committed by a servant who was ‘acting within the scope of his em- 
ployment’ can hardly be traced in any definite shape beyond the Revolution of 
1688. Before that date there lie several centuries, comprising the age of the Year 
Books and the days of Tudors and Stuarts, during which exceedingly few hints are 
given to us of any responsibility of a master for acts that he has not commanded.” 
2 PottocKk AND Maitianp, History oF EncLisH Law 528-29. 

14 2 Salk. 440; Skinn. 278; Comb. 116; 1 Shower 29; 3 Mod. 321; Carth. 58; 3 
Lev. 258. 

15 Skinn. 681 (1697). 
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me, where it may be presumed that he acts by my authority, be- 
ing about my business.” *° 

From 1700 on, Lord Holt’s doctrine takes more and more defi- 
nite shape; often it is supported by the ancient maxim, qui facit 
per alium facit per se. Blackstone, publishing his Commentaries 
in 1765, writes: 


“ As for those things which a servant may do on behalf of his master, 
they seem all to proceed upon this principle, that the master is answer- 
able for the act of his servant, if done by his command, either expressly 
given, or implied: nam, qui facit per alium, facit per se. Therefore, if 
the servant commit a trespass by the command or encouragement of his 
master, the master shall be guilty of it. . . . Whatever a servant is per- 
mitted to do in the usual course of his business, is equivalent to a gen- 
eral command.” 27 


During the nineteenth century the doctrine of respondeat 
superior emerges in its modern form. The old requirement of 
express command or procurement disappears; and implied com- 
mand gives place to “ course of business ” and “ scope of employ- 
ment.” The principal is held liable for the acts of his agent 
committed within the scope of the employment and in the course 
of the business; the principal cannot escape liability even by 
proving that the tort was committed against his express com- 
mand. It is liability frequently without fault and quite outside 
of the ordinary principles of causation. 

The doctrine of respondeat superior as applied in the present 
law of torts, therefore, is of comparatively recent growth; indeed, 
the entire law of agency as such is little more than a century old. 


“ Tf the older books of English law are examined, no such words as ‘ prin- 
cipal and agent ’ will be found in them. . . . Principal and agent does 
not occur in Viner’s Abridgement, or those preceding it; and it is only 
at the end of the eighteenth century that we find it beginning to appear 
as a separate title, as yet of very limited application. Even Black- 
stone !8 treats it only as one of the minor forms of contract, and of very 





16 Comb. 459; see also 1 Ld. Raym. 264; Carth. 425; Comyns 32; 1 Salk. 
13; 12 Mod. 152; Holt 9. See also the following cases, decided by Lord “<iolt: 
Middleton v. Fowler, 1 Salk. 282 (1699); Jones v. Hart, 2 Salk. 441, Holt 642 
(1699) ; Hern v. Nichols, 1 Salk. 289 (1708). 17 y BL. Comm. *429-30. 

18 “ As Jate as Blackstone, agents appear under the general head of servants, 
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little importance in comparison with the older relation [of master and 
servant |.” *° 


The first treatise on agency appears in 1812,”° the author opening 
his preface by saying apologetically: 


“ The law of Principal and Agent appears at first view to be founded 
upon principles so few and simple, and in general so easy of application, 
that a treatise upon such a subject may seem altogether superfluous. 
And indeed the decisions upon this branch of the law which are to be 
met with in the older reports are neither numerous nor important.” ** 


DEVELOPMENT OF THE CRIMINAL LAw CONCERNING 
VICARIOUS RESPONSIBILITY 


It is a noteworthy fact that while the civil courts were thus 
evolving during the eighteenth and nineteenth centuries a solu- 
tion of the problem of liability for the acts of one’s agents in the 
law of torts, no such development took place in the criminal law. 
In the field of crimes, ideas had become set in widely different 
moulds. It is as an accessory before the fact that one who coun- 
sels, procures, or commands the commission of a felony through 
a guilty agent but who is himself absent from the crime, has from 
very early times been punishable; ** and upon this early criminal 
law conception of principal and accessory has been built an elabo- 








and the first precedents cited for the peculiar law of agents were cases of master 
and servant. Blackstone’s language is worth quoting: ‘ There is yet a fourth species 
of servants, if they may be so called, being rather in a superior, a ministerial 
capacity; such as stewards, factors, and bailiffs: whom, however, the law con- 
siders as servants pro tempore, with regard to such of their acts as affect their 
master’s or employer’s property.’ (I Comm. 427).” Hormes, Common Law 
(1881) 228. 

19 y Bt. Comm. (Hammond ed. 1890) *422, n.22. 

20 Patey, THE LAw oF PRINCIPAL AND AGENT. 

21 The author goes on to say: “ But the vast extension of modern commerce 
both foreign and domestic, the novelty and variety of the channels through which 
it is carried on, and perhaps also a different system of transacting mercantile busi- 
ness, have given rise to new situations and questions upon the subject of commercial 
agency, which have come under legal investigation.” 

22 2 PottocK AND MalrLanp, History oF ENcLIsH Law 509; 2 STEPHEN, His- 
TorY oF CrImiINnaAL Law (1883) 231 et seqg.; 1 HALE, PLEAS OF THE CrowN (1678) 
612-26. 
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rate structure of common law rules, regarded even down into the 
nineteenth century as fundamental.”* For instance, until the 
eighteenth century no accessory could be convicted if his princi- 
pal had died, had obtained benefit of clergy, or for any reason 
whatsoever had not been convicted; ** it was not until 1848 that 
in England it was made possible to indict, try, convict, and pun- 
ish an accessory before the fact “in all respects as if he were a 
principal felon.” ** In determining tort liability, no such distinc- 
tion exists; damages can, of course, be recovered against a master 
for the tortious act of his servant, even though the servant is dead 
or has never been sued.** The very terminology in the two fields 
reflects the widely differing thought; as between the one counsel- 
ling or procuring another to commit the wrong and the one actu- 
ally committing it, in tort law the former is the principal, in crimi- 
nal law, the latter. This fundamental difference in conception and 
in terminology has served to insulate the two fields of thought; de- 
velopments in the one field have not easily penetrated the other.” 

From the beginning there has never been the slightest doubt 
that one who commands, counsels or procures another to commit 
a crime is himself guilty of the crime. In such a case there is 
no difficulty of causation or of liability without fault. 





23 Blackstone, after recounting various reasons for the law of principal and 
accessory, concludes: “ Upon these reasons the distinction of principal and acces- 
sory will appear to be highly necessary.” 4 Bri. Comm. 40. For Stephen’s com- 
ments upon Blackstone’s conclusions, see 2 STEPHEN, History oF CRIMINAL LAw 
231-33. 

24 The statute of 1 ANNE, St. 2, c. 9 (1702), only slightly narrowed the priv- 
ilege of the accessory. See 2 STEPHEN, History or Crrminat Law 235. 

25 rz & 12 Vict. c. 46, §1 (1848), reénacted in 24 & 25 VicrT. c. 94, §§ 1, 2 
(1861). The Act of 7 Geo. IV, c. 64, § 9 (1826) was given a very narrow inter- 
pretation by the courts. 

26 But compare the provisions of the Statute of Westminster II, supra note 6: 
see p. 690, supra. 

27 The most fundamental principles and distinctions in the one field go un- 
noticed in the other. For instance, criminal law knows nothing of the distinction, 
regarded as fundamental in the law of torts, between the agent and the independent 
contractor. “ Course of business ” and “ scope of employment ” are to the criminal 
lawyer terms meaningless and undefined. Conversely, the fundamental distinctions 
drawn in the criminal law between those present and those not present at the com- 
mission of the wrong are non-existent in the law of torts. The criminal law’s 
insistence that no accessory can be convicted until the conviction of his principal 
finds no echo in the law of torts. Between the two fields of law there seems utter 
disparity of thought. 
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“ Anglo-Saxon law knows the réd-bana as well as the ded-bana, the 
slayer by rede as well as the slayer by deed. In Bracton’s day there 
was a common proverb that met this case.2* The man who has com- 
manded or counselled a murder has committed no crime until there has 
been a murder; but when the murder is committed he is guilty of it. 
The law of homicide is wide enough to comprise not only him who gave 
the deadly blow . . . , but also those who ‘ procured, counselled, com- 
manded or abetted ’ the felony.” *° 


When the agent’s acts fall within the express commands or pro- 
curement of the other, the latter’s liability is as clear in the crimi- 
nal law as in the civil law. The difficulties arise when the agent’s 
acts do not fall within the precise scope of the other’s commands. 

The problem of liability for such acts arose at an early stage 
in the development of the law of crimes. Staunford, publishing 
his Pleas of the Crown in 1557, writing of the law of principal 
and accessory, says: *° 


“ But if I command one to take another and he leaves me and takes him 
and robs him, this is not felony in me, if I am absent when he does it, as 
appears in the title in Corone in Fitzherbert, forasmuch as he exceeded 
my commandment which could have been accomplished without the 
robbery. But if I command one to beat another and thereupon he beats 
him to death this shall be felony in me who commanded, as appears there, 
[i.e., in Corone] pl. 314.** For it is difficult to beat a man in such wise 
that one can be sure that he will not die of the beating; and so in sucha. 
case I am accessory to him who killed him.” 


The outstanding discussion of the problem in early days is to 
be found in the famous case of Regina v. Saunders,** decided in 
1575. Saunders, wishing to kill his wife, confided in his friend 





28 “ Dicitur enim vulgariter quod satis occidit qui praecipit.” Bracron, DE 
Lecisus ET CONSUETUDINIBUS ANGLIAE (Woodbine ed. 1915) f. 142. 

29 2 PottocK AND MatrrLanp, History oF ENGLIisH Law 509. 

80 Lib. 1, c. 44 (accessories before the offense) f. 41. 

81 The reference, to be found in Fitzherbert’s Corong, f. 256b, pl. 314 (3 Epw. 3) 
(1329), is as follows: “ Note, that all those who come in company to a certain 
place with a common consent where a wrong is done, whether homicide or robbery 
or other trespass, each one shall be held as principal actor, although he was standing 
by and did no wrongful act, as happened to Warren de Idle, who commanded his 
men to beat a man and was present looking on [vugla de cost], while they beat him 
immoderately and killed him. And he was arraigned as principal. . . .” 

82 2 Plowd. 473. 





' CRIMINAL RESPONSIBILITY FOR ACTS OF ANOTHER 697 


Archer, who advised him to poison her and procured and gave to 
him the necessary poison. This Saunders inserted in a roasted 
apple, which he gave to his wife; his wife gave the apple to their 
three-year-old daughter who ate it in Saunders’ presence, he being 
unable to stop her lest he be suspected. Upon the death of the 
daughter, Saunders was charged as principal and Archer as ac- 
cessory to the murder. Saunders was convicted; the real prob- 
lem arose as to Archer. “ For the Offense which Archer com- 
mitted was the Aid and Advice which he gave to Saunders, and 
that was only to kill his Wife, and no other,” reads the report.** 
“ Archer did not precisely procure her Death, nor advise him to 
kill her, and therefore whether or no he should be Accessary to this 
Murder which happened by a Thing consequential to the first Act, 
seemed . . . doubtful.” The judges finally, however, with evi- 
dent reluctance, concluded that there could be no conviction, be- 
cause Archer’s “ assent cannot be drawn further than he gave it, 
for the poisoning of the Daughter is a distinct Thing from that to 
which he was privy, and therefore he shall not be adjudged Acces- 
sary to it.”** The decision gives striking proof of how narrowly 
the law of that day restricted criminal liability within the scope 
of the express command or procurement of the accessory.*° 
Plowden, at the conclusion of his report of the case, sets forth a 
comprehensive note stating his view of the law; *° and this note, 





33 Tbid. at 475. 

84 In spite of their strict adherence to the established law of the day, the judges 
were loath to let it be thought that one as morally guilty as Archer should go 
unconvicted. Accordingly, we read that although they agreed there could be no 
conviction, “ yet, rather than make a Precedent of it, they reprieved him from one 
Session to another for divers Sessions, to the Intent that he might purchase his 
Pardon, and by that Means be set at Liberty.” Ibid. 

85 Although the general principles underlying the decision of Saunders’ case 
are still followed today, it is very doubtful whether modern judges would so nar- 
rowly apply them. Where A incites B to kill C, and B seeking to kill C kills D by 
mistake, the killing of D would doubtless be considered as a proximate consequence 
of the effort to kill C, and would render A liable as an accessory to the murder of 
D. See State v. Kennedy, 85 S. C. 146, 149-50, 67 S. E. 152, 154 (1910) (defendant, 
who had conspired to take life of C, indicted as accessory for murder of D, whom 
principal had shot by mistake for C); Cooper v. State, 69 Tex. Cr. Rep. 405, 409, 
154 S. W. 989, 991 (1913) ; cf. Regina v. Michael, 9 C. & P. 356 (1840), see note 55, 
infra; cf. 2 HAWKINS, PLEAS OF THE Crown (8th ed. 1824) c. 29, § 22, at 444. To 
the contrary effect, however, see the statement of Coke in his Tarp INsTITUTE, c. 7, 
at 51; this is copied by 1 Hate, PLEas oF THE CROWN 616-17. 





698 HARVARD LAW REVIEW 


as echoed and reiterated by subsequent writers down through the 
centuries, has furnished the foundations of the criminal law upon 
the subject with comparatively little change even to our own 
day.*” 

86 The first edition of Part II of Plowden’s reports was published by Tottell 
in 1578. 

87 Plowden’s note is as follows: “ Note, it seems to me reasonable that he who 
advises or commands an unlawful Thing to be done shall be adjudged Accessary to 
all that follows from that same Thing, but not from any other distinct Thing. As 
if I command a Man to rob such a one, and he attempts to rob him, and the other 
defends himself, and a Combat ensues between them, and the Person attempted to 
be robbed is killed, I shall be Accessary to this Murder, because when he attempted 
to rob him, he pursued my Command, and then when he pursued my Command, 
and in the Execution thereof another Thing happened, I ought in Reason to be 
deemed a Party therein, because my Command was the Cause of it. So if I com- 
mand one to beat another, and he beats him so that he dies thereof, I shall be 
Accessary to this Murder, for it is a Consequence of my Command, which was the 
original Foundation thereof, and which naturally tended to endanger the Life of 
the other. So if I command one to burn the House of J. S. feloniously in the 
Night, and he does so, and the Fire thereof burns another House, I shall be Acces- 
sary to the burning of the other House, so that altho’ I am afterwards pardoned 
for being Accessary to the burning of the House of J. S. yet I shall be hanged for 
the burning of the other House, for inasmuch as the burning of the second House 
followed from my Command, and I am clearly Accessary to the burning of the 
first House, I ought also in Reason to be adjudged Accessary to all that followed 
from the burning of the first House. But if I command him to burn the House of 
such a one, whom he well knows, and he burns the House of another, there I shall 
not be Accessary to this, because it is another distinct Thing, to which I gave no 
Assent nor Command, but wholly different from my Command. As if I command 
one to steal a Horse, and he steals an Ox, or if I command him to steal a white 
Horse, and he steals a yellow Horse [ruge (ruddy) in original edition, 1578], this 
differs directly from my Command, and my Consent cannot be carried over to it, 
for there is not the least Connection or Affinity between this Act and my Command. 
And so if I command a Person to rob such a Goldsmith of his Plate in such a Place 
as he is going to Sturbridge-fair, and he breaks open his House in Cheapside, and 
steals his Plate from thence, I shall not be Accessary to this Burglary, because it is 
a Felony of another Kind from that which I commanded. But if I command one 
to kill another by Poison, and he kills him with a Sword, or if I command one to 
kill another in the Fields, and he kills him in the City or Church, or if I command 
him to kill him such a Day, and he kills him at another Day, there I shall be Acces- 
sary to such Murder, because the Death is the principal Matter, which has followed 
from my Command, and the Place, Instrument, Time, and the like, are but the 
Manner and Form how the Death of the Party shall be effected, and not the Sub- 
stance of the Matter, and a Variance in the formal Part of the Execution of the 
Command shall not discharge a Man from being Accessary. .. . 

“ But I greatly approve of the said opinions of the justices concerning the Acces- 
sary in the Case before reported, because the poisoning of the Daughter was a 
distinct fact, to which Archer gave no Advice nor Counsel, and whose Death he did 
not procure.” 2 PLowp. 475 et seq. 
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Under the early law as laid down by Staunford and Plowden, 
A was liable if, having commanded or procured B to commit a 
crime, B committed the crime designated although by a different 
method, at a different time, or in a different place, or if he com- 
mitted a crime different from the one directed, but a natural and 
probable consequence flowing out of it. Conversely, A was not 
criminally liable for such crimes of B as were not ordered and 
were not the probable consequence of those ordered, even if com- 
mitted within the scope of B’s employment or in the course of 
A’s business. 

This continued to be the law with surprisingly little change 
through the barren centuries following.** Coke, writing in the first 
half of the seventeenth century, in discussing the law of acces- 
sories in relation to murder adds little to Plowden’s ideas; *® and 
Hale, in his Pleas of the Crown, published in 1678, again merely 
echoes the statements of Staunford and Plowden.*® Hawkins in 
his Pleas of the Crown, published in 1716, gives little more than 
a restatement of Plowden’s language, “‘ which,” as he says, ‘‘ seems 
to be the chief foundation of what is said by others concerning 


these points.” ** Hawkins’ only original contribution is a caution 
against extending the liability of the accessory too far, perhaps 
prompted by the fear that the doctrine then being initiated by 
Lord Holt in the law of torts** should obtain a hold upon the 
criminal law.** Blackstone in his Commentaries, the fourth book 
of which was published in 1769, adds nothing. He recapitulates 





88 Jt is striking how few important developments took place in the criminal 
law during the seventeenth and eighteenth centuries. 

89 CoKE, Tuirp INSTITUTE (1817 ed.) c. 7, at 51. The original was published in 
1644. ; 

40 y Hare, PLEAS oF THE CROWN 616-17. It is Hale’s language which is usually 
cited by the later cases. 

41 2 HAWKINS, PLEAS OF THE CROWN (8th ed. 1824) c. 20, § 22, at 444. 

42 P, 692, supra; see, e.g., Boson v. Sandford, supra note 14; Turbervil v. 
Stamp, supra note 15; Middleton v. Fowler; Jones v. Hart; Hern v. Nichols, all 
supra note 16. 

43 Hawkins says: “ It seems to be holden generally in some books, that wherever 
a felony ensues and follows upon any unlawful act commanded by another, and 
executed in the same manner as it was commanded, the commander is an acces- 
sary to the felony. But this seems to be too large a rule, and liable to great diffi- 
culties, unless limited by some distinctions. — But finding little in the books con- 
cerning this matter, I shall leave it to be farther considered by others.” 2 HAWKINs, 
PLEAS OF THE CROWN C. 20, § 19, at 443. 
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the statements of Hale and Hawkins, and states the law to be 
that “ he who in any wise commands or counsels another to com- 
mit an unlawful act, is accessory to all that ensues upon that un- 
lawful act; but is not accessory to any act distinct from the 
other.” ** 

With these principles deeply imbedded in the criminal law and 
coming down unchanged through the centuries, it is not surpris- 
ing that Lord Holt’s new doctrine evolved at the beginning of the 
eighteenth century under the pressure of economic needs in the 
law of torts, should have gained no hold upon the criminal law. 
The courts drew a sharp line of distinction between civil and crimi- 
nal liability for the acts of one’s agents; even Lord Holt himself 
in the case of Hern v. Nichols,*° drew this line of distinction and 
declared “that the Merchant was answerable for the Deceit of 
his factor, tho’ not criminaliter, yet civiliter.” *° 

Whether or not the doctrine of implied command, initiated by 
Lord Holt, should be applied in the criminal law, was squarely pre- 
sented in 1730 in the important case of Rex v. Huggins.*’ The 
defendant Huggins, warden of the Fleet, was indicted for the 
murder of one of the prisoners committed to his charge. It was 
proved that Barnes, the servant of Huggins’ deputy warden, act- 
ing in the care of the prisoners, transferred one of the prisoners to 
an unwholesome cell and kept him there without fire or necessary 
utensils, until he contracted sickness and died. Barnes acted 
without the command or knowledge of the defendant warden. 
The court held that although Barnes, the servant, would be guilty 
of murder, Huggins, the warden, was not guilty. Said Raymond, 
ot 


“Tt is a point not to be disputed but that in criminal cases the prin- 
cipal is not answerable for the act of the deputy, as he is in civil cases; 





44 4 Bi. Comm. *38. See also Foster, Crown Law (3d ed. 1809) Discourse III, 
c. IIT, §§ 3-4, at 370, 371. 

45 y Salk. 289 (1708). This was an action on the case for the deceit of the 
defendant’s factor beyond the sea in deceitfully and knowingly selling to the 
plaintiff silk of a quality other than that represented. 

46 Lord Holt went on to say: “ For seeing some Body must be a Loser by this 
Deceit, it is more Reason that he that imploys and puts a Trust and Confidence in 
the Deceiver, should be a Loser than a Stranger.” The plaintiff had a verdict. 

47 2 Strange 882; 2 Ld. Raym. 1574. 
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they must each answer for their own acts, and stand or fall by their own 
behaviour. All the authors that treat of criminal proceedings, proceed 
on the foundation of this distinction; that to affect the superior by the 
act of the deputy, there must be the command of the superior, which is 
not found in this case. ... The jury does not say he directed his 
being put into the room, [or] that he knew how long he had been 
Wee. «as 


The decision of Rex v. Huggins was a clear-cut repudiation 
by the criminal law of the doctrine of respondeat superior then 
developing in the law of torts; and the decision was henceforth ac- 
cepted as a sound statement of the law. When Paley in 1812 
wrote the first treatise on the law of agency, in discussing criminal 
liability for the acts of an agent, he-stated the law almost in the 
same language as used in Rex v. Huggins; *° and succeeding de- 
cisions °° and text-writers °* have made it clear that as a general 
rule the doctrine of respondeat superior will not serve as a ground 
of criminal liability. 





48 2 Strange at 885. 

49 PaLEy, PRINCIPAL AND AGENT (1812) 195-96: “‘ The principal is never crimi- 
nally answerable for the act of his deputy; they must each answer for their 
own acts, and stand or fall by their own behaviour. To affect the superior crim- 
inally by the act of his deputy, there must be the command of the superior for the 
act in question.” 

50 In The Queen v. Holbrook, 4 Q. B. D. 42, 46, 47, 51 (1878), Lush, J., said: 
“The maxim ‘ respondeat superior’ . . . with rare exceptions [i.e., cases of public 
nuisances] . . . pertains to civil liability only.... If a coachman, accustomed 
to drive were, while engaged on his master’s business, by carelessness or furious 
driving, to cause the death of another, the master would be liable to an action for 
damages, but not to a criminal prosecution. The offending servant alone could be 
charged with the manslaughter. . . . Subject to the exceptions already referred to, 
the criminal law makes no one punishable for an offense but the person who either 
committed it or incited and procured the other to commit it, or who aided in its 
commission. ... Although the employer is liable civilly for such a wrong, this is 
not upon the presumption of authority but by virtue of the maxim ‘ respondeat 
superior,’ which on grounds of policy and general convenience puts the master in 
the same position as if he had done the wrong himself, a maxim which, as I before 
observed, pertains to civil and not, except in rare instances, to criminal liability.” 

See also Chisholm v. Doulton, 22 Q. B. D. 736 (1889), in which Cave, J., said, 
at 741: “‘A master is not criminally responsible for a death caused by his servant’s 
negligence, and still less for an offence depending on the servant’s malice”; Hard- 
castle v. Bielby, [1892] 1 Q. B. 709, in which Collins, J., said, at 712: “It is a 
general principle of law that a man is not liable to be indicted criminally for the 
act of his servant.” 

American cases are to the same effect. See cases cited in note 56, infra. 








HARVARD LAW REVIEW 


THE PRESENT CRIMINAL LAW CONCERNING 
VICARIOUS RESPONSIBILITY 


A. The General Doctrine 


An examination of the modern decisions on the problem of 
vicarious criminal liability reveals two conflicting tendencies. 
The first is based upon strict principles of causation, as formu- 
lated in the sixteenth century in Regina v. Saunders,” as re- 
affirmed in the eighteenth century in Rex v. Huggins,®* as con- 
secrated by centuries of practice. The second tendency is based 
upon the eighteenth and nineteenth centuries doctrine of respon- 
deat superior as developed in the law of torts, under which one is 
liable for the acts of his agents even if unauthorized or forbidden, 
provided they be committed by servants or agents acting in the 
course of the business and within the scope of the employment. 
It is a far wider liability. 

This second line of approach, by departing from ordinary prin- 
ciples of causation and from the fundamental, intensely personal, 
basis of criminal liability, violates the most deep-rooted traditions 
of criminal law. Vicarious liability is a conception repugnant to 
every instinct of the criminal jurist. It is not surprising, there- 
fore, that courts today as a general rule reject the second line of 
approach and make criminal liability exclusively dependent upon 
causation. Causation may be proved either (1) by authorization, 
procurement, incitation or moral encouragement, or (2) by knowl- 
edge plus acquiescence. Apart from exceptional groups of cases 
to be noticed later,** the law may be summarized as follows: 

(1) If the defendant can be shown himself to have counseled, 
procured, commanded, incited, authorized, or encouraged the 
commission of the particular act which forms the subject of the 
prosecution, all courts agree in holding him criminally liable, even 
though the agent committed the act through a different instru- 





51 2 Mecuem, AGENCY (2 ed. 1914) § 2006, p. 1573, says: “ But as a general rule 
he [i.e., the principal] cannot be held criminally liable for the act of his agent 
committed without his knowledge or consent.” 

52 See supra note 32. 

53 See supra note 47. 

54 See pp. 708-16, infra, 
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mentality, or at a different time, or in a different place from that 
ordered or authorized.” 

(2) Where the defendant has neither authorized nor consented 
to the particular criminal act, even though he has authorized the 
general business in the course of which the act was committed, the 
defendant may be civilly, but is not, except as under (3), crimi- 
nally, liable. 

(3) On the other hand, even if the particular criminal act has 
not been authorized or consented to, if it grows out of and is the 





55 Out of a long list of cases of crimes committed by agents, the following have 
been selected as illustrative and typical: Richardson v. United States, 181 Fed. 1 
(C. C. A. 3d, 1910) (making false entries in bank books) ; People v. Green, 22 Cal. 
App. 45, 50, 51, 133 Pac. 334, 336 (1913) (false pretenses) ; State v. Grady, 34 
Conn. 118 (1867) (larceny); Hately v. State, 15 Ga. 346 (1854) (selling liquor 
to a slave) ; People v. Kowalski, 179 Mich. 368, 146 N. W. 177 (1914) (publishing 
unlawful advertisement in newspaper); State v. Bonney, 39 N. H. 206 (1859) 
(illegal sale of liquor) ; State v. Wiggin, 20 N. H. 449 (1846) (selling liquor with- 
out a license) ; People v. Adams, 3 Denio 190 (N. Y. 1846), aff'd, 1 N. Y. 173 (1848) 
(obtaining property by false pretenses) ; State v. Stroud, 95 N. C. 626 (1886) (lar- 
ceny of hog; receiving of stolen hog); State v. Steeves, 29 Ore. 85, 43 Pac. 947 
(1896) (manslaughter) ; Commonwealth v. Gillespie, 7 S. & R. 469 (Pa. 1822) 
(selling lottery ticket) ; Town of Hartsville v. McCall, rox S. C. 277, 85 S. E. 599 
(1915) (transporting intoxicating liquor) ; Atkins v. State, 95 Tenn. 474, 32 S. W. 
391 (1895) (gambling) ; State v. Henaghan, 73 W. Va. 706, 81 S. E. 539 (1914) (un- 
lawfully keeping gaming tables) ; State v. Bailey, 63 W. Va. 668, 60 S. E. 785 (1908) 
(larceny). See also cases cited infra notes 98-99. 

In the interesting case of Regina v. Michael, 9 C. & P. 356 (1840), the defend- 
ant was indicted for the murder of her baby. She had given a bottle containing 
laudanum to the baby’s nurse telling her it was medicine and directing her to give 
it to the baby. The nurse did not do so, but put the bottle on the mantelpiece; 
during her absence, her five-year-old child of its own initiative gave part of the 
contents of the bottle to the baby with fatal effect. “The Judges were of opinion 
that the administering of the poison by the child of Mrs. Stevens, was, under the 
circumstances of the case, as much, in point of law, an administering by the 
prisoner as if the prisoner had actually administered it with her own hand. They 
therefore held that she was rightly convicted.” 

56 See quotations and cases in note 50, supra. See also the following cases: 
Nall v. State, 34 Ala. 262 (1859) (negligent escape) ; People v. Green, loc. cit. supra 
note 55 (obtaining property by false pretenses) ; Hipp v. State, 5 Blackf. 149 (Ind. 
1839) (illegal sale of liquor) ; Hately v. State, 15 Ga. 346 (1854) (selling liquor to 
a slave) ; State v. Carmean, 126 Iowa 291, 102 N. W. 97 (1905) (embezzlement) ; 
Commonwealth v. Riley, 196 Mass. 60, 81 N. E. 881 (1907) (failure to make 
entry of receipt of intoxicating liquor) ; Commonwealth v. Stevens, 153 Mass. 421, 
26 N. E. 992 (1891) (sale of liquor to minor) ; Commonwealth v. Briant, 142 Mass. 
463, 8 N. E. 338 (1886) (same); People v. Parks, 49 Mich. 333, 13 N. W. 618 
(1882) (selling liquor to habitual drunkard) ; State v. Crawford, 151 Mo. App. 402, 
132 S. W. 43 (1910) (permitting intoxicating liquor to be drunk on premises) ; 
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proximate consequence of one that has been authorized or pro- 
cured, the defendant is criminally liable, whether or not the agent 
is acting in the course of the defendant’s business.” 





Anderson v. State, 22 Ohio St. 305, 308 (1872) (illegal sale of liquor) ; Muhlhauser 
v. State, 25 Ohio C. C. 81 (1900) (cruelty to animals) ; State v. Moss, 95 Ore. 616, 
636-38, 188 Pac. 702, 705 (1920) (larceny of cattle) ; Commonwealth v. Junkin, 
170 Pa. 194, 32 Atl. 617 (1895) (receipt of deposits by officer of insolvent bank) ; 
State v. Smith, 1o R. I. 258 (1872) (having in possession adulterated milk with 
intent to sell); State v. Dawson, 2 Bay 360 (S. C. 1802) (trading with negro 
without ticket from his master) ; Mitchell v. Mims, 8 Tex. 6, 9 (1852) (felonious 
treatment of negro slave); State v. Bacon, 40 Vt. 456 (1868) (driving up onto 
sidewalk) ; Hall v. Norfolk & W. R. R., 44 W. Va. 36, 28 S. E. 754 (1807) (over- 
charge of freight and passenger rates) ; United States v. Beaty, Fed. Cas. No. 14,555 
(D. Ark. 1847) (violation of Postoffice Act of 1845). 

57 For example, in People v. Keefer, 65 Cal. 232, 3 Pac. 818 (1884), where the 
defendant was indicted for a murder committed by his accomplice, Chapman, while 
tying up the victim, there being some evidence that he had incited Chapman to tie 
up the victim, the court said: “ But even if . . . he did encourage Chapman in his 
purpose to follow and tie the deceased, such encouragement would not, of itself, 
make him accessory to the killing. .. . If defendant simply encouraged the tying 
of the deceased —a misdemeanor which did not and probably could not cause 
death or any serious injury —as the killing by Chapman was neither necessarily 
nor probably involved in the battery or false imprisonment, nor incidental to it, 
but was an independent and malicious act with which defendant had no connection, 
the jury were not authorized to find defendant guilty of the murder, or of man- 
slaughter. If the deceased had been strangled by the cords with which he had 
been carelessly or recklessly bound by Chapman, or had died in consequence of 
exposure to the elements while tied, defendant might have been held liable.” Jbid. 
at 233-34, 3 Pac. at 819-20. 

Similarly, in State v. Davis, 87 N. C. 514 (1882), where the defendant and 
Church, acting in concert committed a robbery, and after completion of the rob- 
bery Church returned and killed the victim, the court charged the jury that “ if 
Church after the robbery left the house twenty-five steps and then returned and 
murdered the deceased through his own malice and not to conceal the robbery, the 
prisoner, though the jury should believe he procured Church to commit the rob- 
bery, would not be guilty as accessory to the murder; but if they should believe 
that the prisoner procured Church to commit the robbery, and that Church mur- 
dered the deceased to conceal the robbery, then the jury should find the prisoner 
guilty as accessory to the murder.” The defendant was convicted and the judg- 
ment affirmed. Jbid. at 521. 

In State v. Kennedy, 85 S. C. 146, 67 S. E. 152 (1910), where the defendant was 
indicted as accessory for the murder of Ussery, whereas in fact he had incited the 
killing of Holland, and Ussery had been killed by mistake, the court, convicting the 
defendant, said: “In 3 Green. Ev., sec. 44, the law is thus stated: ‘If the party 
employed to commit a felony on one person, perpetrates it, by mistake, upon 
another, the party counselling is accessory to the crime actually committed.’ The 
authorities are unanimous on that point. If the principal varies totally or sub- 
stantially from the solicitation, and commits an entirely different crime — one which 
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Whether or not the crime committed is a “ proximate conse- 
quence ” of the crime ordered or procured is often an exceedingly 
nice question.*® Such a problem is closely analogous to that aris- 
ing in the case where one of several accomplices acting in pursu- 
ance of a joint plan commits some crime not specifically planned 
but growing out of the joint enterprise. In such a case, the other 
accomplices will be liable for the crime thus committed only if it 
grew out of and was the proximate consequence of the one planned. 
For instance, where A and B join in a robbery, if A in the commis- 
sion of the robbery kill the victim, B will be separately liable not 
only for the robbery, but also for the murder.*® The same is true 





did not, and could not have probably or naturally resulted from the effort to 
commit the crime incited —the person who incited him would not be accessory 
to the crime committed, but where, as in this case, the principal, in attempting to 
commit the crime to which he was incited, by mistake, accident or design, commits 
another crime, the person inciting is accessory to the crime actually committed.” 
Ibid. at 149-50, 67 S. E. at 154. To the same effect, see Cooper v. State, 69 Tex. 
Cr. Rep. 405, 409, 154 S. W. 989, 991 (1913) ; cf. Saunders’ Case, supra p. 696. 

Although the actual decisions arrived at in these cases may approximate those 
reached under the doctrine of respondeat superior, the results are reached by 
widely differing routes and are not identical. Under the doctrine of respondeat 
superior, for instance, liability depends upon proof of a master-servant or agency 
relationship, and upon proof that the act was committed in the course of the 
business and within the scope of employment. Criminal liability, on the other hand, 
is in no way dependent upon such proof; it extends to acts committed by inde- 
pendent contractors and outside any course of business. 

It must be remembered, however, that tort liability for the acts of another is 
not confined exclusively to the doctrine of respondeat superior. Quite apart from 
this doctrine, one can be held liable in tort for the express commands executed by 
one not a servant or agent, and for the proximate consequences of such commands, 
exactly as he could before the rise of the doctrine of respondeat superior. See also 
note 58, infra. 

As to the general subject, see Wharton, Principal and Accessary (1879) 9 CENT. 
L. J. 182, 202; WHARTON, CrmminaL Law (11th ed. 1912) § 268, n.z. 

58 The same problem exists in the law of torts in determining one’s liability, 
for instance, for the act of an independent contractor whom one has ordered to 
perform not the tortious act itself but one which was the proximate cause of the 
tortious act. Cf. Ellis v. Sheffield Gas Consumers Co., 2 E. & B. 767 (1853). In 
other words, tort liability covers acts expressly commanded and the proximate 
consequences of such acts, as well as acts by a servant under the doctrine of 
respondeat superior; and in the former class of cases, resting upon causation, the 
problems of tort law are very similar to those of criminal law. 

59 Boyd v. United States, 142 U. S. 450 (1892) ; People v. Vasquez, 49 Cal. 560 
(1875); People v. Raber, 168 Cal. 316, 143 Pac. 317 (1914); State v. Barrett, 40 
Minn. 77, 41 N. W. 463 (1889) ; Roesel v. State, 62 N. J. L. 216, 41 Atl. 408 (1808) ; 
People v. Michalow, 229 N. Y. 325, 128 N. E. 228 (1920); Commonwealth v. 
DeLeo, 242 Pa. 510, 89 Atl. 584 (1914) ; Miller v. State, 25 Wis. 384 (1870). 





706 HARVARD LAW REVIEW 


where A and B join in a concerted burglary.® For death is not 
an improbable consequence of robbery or burglary, and proximate 
causation can in most such cases be established.** On the other 
hand, if A and B set out to commit larceny, and A while in the 
commission of the larceny robs a night watchman, B is not guilty 
of the robbery.* So, confederates who combine to commit an 
assault merely, are not liable for a robbery of the victim by 
one of their number; * nor are confederates who plan to kill A 
ordinarily liable if one of their number intentionally kills B.™ 
Similarly, “if two men concerted together to fight two other 
men with their fists, and one struck an unlucky blow causing 
death, both would be guilty of manslaughter. But if one used 
a knife, or other deadly weapon . . . without the knowledge 
or consent of the other, he only who struck with the weapon 
would be responsible for the death resulting from the blow given 
by it.’ 

A second way of proving causation is through knowledge plus 
acquiescence. Even though no previous authorization, procure- 
ment, or incitation can be proved as against the defendant, if he 
had knowledge of the agent’s continuing criminal activity and ac- 
quiesced in it, and if his acquiescence was known to the agent, the 





60 Starks v. State, 137 Ala. 9, 34 So. 687 (1902) (murder) ; McMahon v. People, 
189 Ill. 222, 59 N. E. 584 (1901) (assault with intent to kill); Romero v. State, 
tor Neb. 650, 164 N. W. 554 (1917) (murder); Mitchell v. Commonwealth, 33 
Gratt. 845 (Va. 1880) (murder). 

61 Similarly, where two convicts conspire to break out from prison, and one of 
them shoots and kills a guard while they are attempting to escape, the other may 
be convicted of murder, although there was no specific agreement to kill anyone 
who opposed them. People v. Creeks, 170 Cal. 368, 149 Pac. 821 (1915). See also 
State v. Allen, 47 Conn. 121 (1879) ; People v. Flanigan, 174 N. Y. 356, 66 N. E. 988 
(1903). 

62 State v. Lucas, 55 Iowa 321, 7 N. W. 583 (1880). So, in State v. Keleher, 74 
Kan. 631, 87 Pac. 738 (1906), it was held that where A and B conspire to commit a 
larceny, B is not liable for a murder committed by A upon the owner of the 
property. : ; 

63 People v. McKeighan, 205 Mich. 367, 171 N. W. 500 (1919) ; People v. Foley, 
59 Mich. 553, 26 N. W. 699 (1886) ; Rex v. Hawkins, 3 C. & P. 392 (1828). 

64 Cooper v. State, 69 Tex. Cr. Rep. 405, 409, 154 S. W. 989, 991 (1913). 

65 Per Lush, J., in Regina v. Caton, 9 C. & P. 624 (1874). Accord: People v. 
Koharski, 177 Mich. 194, 142 N. W. 1097 (1913); State v. May, 142 Mo. 135, 43 
S. W. 637 (1897). The result would have been otherwise had the defendant been 
aware that his confederate was armed with a knife, and made no protest or objec- 
tion to its threatened use. People v. Barrett, 261 Ill. 232, 103 N. E. 969 (1914). 
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defendant thus became a contributing cause and hence is held 
criminally liable. | 

In Moreland v. State,*° the defendant owner of an automobile 
was being driven by his chauffeur along a state highway at a rate 
of fifty miles an hour on a rainy day. While on the wrong side of 
the highway approaching a sharp curve, the automobile collided 
with another coming in the opposite direction, and the occupant 
of the latter was killed. The chauffeur disappeared, and the de- 
fendant was indicted for manslaughter. There was no proof that 
the defendant had directed the chauffeur in the operation of the 
car, or that he had authorized, commanded, or incited the chauf- 
feur to drive at an illegal speed or on the wrong side of the road. 
Nevertheless, the defendant was convicted upon the ground of his 
knowledge of the illegal speed which caused the death and his ac- 
quiescence therein. The conviction rested not upon respondeat 
superior, but upon actual causation.*’ Had the defendant not 
been in the car he might have been civilly, but could not have 
been criminally, liable. 


Convictions for the illegal sale of intoxicating liquor by the 
defendant’s bar-keeper or agent without express authorization fur- 
nish frequent illustrations of criminal liability based upon knowl- 
edge and acquiescence.* 





66 164 Ga. 467, 139 S. E. 77 (1927). 

67 To the same effect, see Grant Bros. Const. Co. v. United States, 13 Ariz. 388, 
400, 114 Pac. 955, 959 (1911), aff'd, 232 U. S. 647 (1914). 

Similarly, where the head of a banking firm is indicted for receiving deposits 
knowing the bank to be insolvent, the defendant may be convicted, even though 
he was out of town on the day when the deposit named in the indictment was 
received by the cashier, if the state can prove knowledge on the part of the de- 
fendant that, prior to receiving the deposit in question, the cashier was continuing 
to receive deposits, and the defendant, with knowledge of the bank’s insolvency, 
acquiesced in his course of conduct. Carr v. State, 104 Ala. 4, 16 So. 150 (1893) ; 
State v. Cramer, 20 Idaho 639, 119 Pac. 30 (1911). 

The habitual discharge of unnecessary smoke and gases by locomotives over an 
extended period is evidential of the knowledge of the railroad company and of its 
assent thereto. State v. Pennsylvania R. R., 84 N. J. L. 550, 555, 87 Atl. 86, 88 
(1913). 

88 United States v. Birch, Fed. Cas. No. 14,595 (C. C. D. C. 1809) ; Kinnebrew v. 
State, 80 Ga. 232, 5 S. E. 56 (1887) ; Commonwealth v. Stevens, 155 Mass. 291, 29 
N. E. 508 (1892) ; Commonwealth v. Nichols, ro Metc. 259 (Mass. 1845) ; State v. 
Mueller, 38 Minn. 497, 38 N. W. 691 (1888); State v. Crawford, 151 Mo. App. 
402, 132 S. W. 43 (1910); City of Liberty v. Moran, 121 Mo. App. 682, 97 S. W. 
948 (1906); State v. Wiggin, 20 N. H. 449 (1846); cf. People v. Kowalski, 179 
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The sharp distinction between respondeat superior and causa- 
tion as a basis for liability is brought out by the ratification cases. 
Under the doctrine of respondeat superior, ratification of the 
agent’s acts by his principal is a well-recognized basis of tort liabil- 
ity.° But causation cannot possibly be proved merely by subse- 
quent acts of ratification. It follows that the defendant’s ratifica- 
tion of another’s criminal act cannot form the basis of criminal 
liability." A defendant must be criminally liable, if at all, at the 
time when the crime takes place.” 


B. Exceptions to the General Doctrine 


Whether justifiable or otherwise, there is evident today a well- 
marked tendency to depart from the orthodox, established prin- 
ciples of criminal liability for the acts of others. The entering 
wedge in this movement is to be found in the nuisance cases. 

In The Queen v. Stephens,” the defendant, as owner of a slate 
quarry was indicted for a nuisance, in obstructing the navigation 
of a public river. This was caused by the deposit in the river of 
refuse from the quarry by the defendant’s workmen; but the de- 
fendant himself not only proved complete ignorance of the acts of 
his workmen, since he himself was eighty years old and the busi- 
ness was managed entirely by his sons, but also offered to prove 
that the deposit of rubbish in the river was actually against the 





Mich. 368, 146 N. W. 177 (1914) (inserting unlawful advertisement in news- 
paper). 

69  Mecuem, AceNncy (2d ed. 1914) § 357. Torts may be ratified as well as 
unauthorized contracts. “ Liability for ... [an] unlawful . . . act may be in- 
curred by ratification, as is frequently done in the case of trespasses and other 
torts.” Ibid. § 359. 

70 “Tn the law of contracts, a posteriour recognition, in many cases, is equiva- 
lent to a precedent command; but it is not so in respect of crimes. The defendant 
is responsible for his own acts, and for the acts of others done by his express or 
implied command, but to crimes the maxim omnis ratihabitio retrotrahitur et man- 
dato equiparatur, is inapplicable.” Morse v. State, 6 Conn. 9, 13 (1825). To the 
same effect, see Cook v. Commonwealth, 141 Ky. 439, 132 S. W. 1032 (1911); 
Walker v. State, 29 Tex. App. 621, 16 S. W. 548 (1891). 

71 United States v. Fox, 95 U. S. 670 (1877) (law making act criminal if bank- 
ruptcy supervened within three months held unconstitutional). See also Rex v. 
Holloway, 5 C. & P. 524 (1833) (larceny) ; Abrams v. State, 121 Ga. 170, 48 S. E. 
965 (1904) (larceny) ; Brooks v. State, 82 Tex. Cr. Rep. 242, 199 S. W. 472 (1917) 
(larceny). 

72 L. R. 1 Q. B. 702 (1866). 
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orders of both himself and his sons. The court of Queen’s Bench 
nevertheless convicted the defendant, upon the basis that the pro- 
ceeding, although criminal in form, was essentially civil in its na- 
ture, and should therefore be controlled by principles applicable 
to civil cases.”* ‘‘ Inasmuch as the object of the indictment is not 
to punish the defendant, but really to prevent the nuisance from 
being continued,” declared Mellor, J., “‘ I think that the evidence 
which would support a civil action would be sufficient to support 
an indictment.”** According to the decision of The Queen v. 
Stephens, the nuisance cases form an exception to the general prin- 
ciples of criminal liability for the acts of others. As summed up 
in the words of Justice Blackburn, “ where a person maintains 
works by his capital, and employs servants, and so carries on the 
works as in fact to cause a nuisance to a private right, for which 
an action would lie, if the same nuisance inflicts an injury upon a 
public right the remedy for which would be by indictment, the evi- 
dence which would maintain the action would also support the 
indictment.” * 

A second group of decisions forming an exception to the general 
principles is to be found in the libel cases. These cases furnish 
a striking illustration of the use of presumptions “° as a means of 





73 Mellor, J., said: “It is quite true that this in point of form is a proceeding 
of a criminal nature, but in substance I think it is in the nature of a civil proceed- 
ing, and I can see no reason why a different rule should prevail with regard to such 
an act as is charged in this indictment between proceedings which are civil and 
proceedings which are criminal... . Here it is perfectly clear that the only reason 
for proceeding criminally is that the nuisance, instead of being merely a nuisance 
affecting an individual, or one or two individuals, affects the public at large, and 
no private individual without receiving some special injury, could have maintained 
an action.” Ibid. at 708, 709. See also the remarks of Lush, J., in The Queen v. 
Holbrook, L. R. 4 Q. B. D. 42, 51 (1878). 

74 L.R.1Q. B. at 710. 

75 Ibid. Accord: Rex v. Medley, 6 C. & P. 292 (1834) (pollution of river) ; 
Barnes v. Akroyd, L. R. 7 Q. B. 474 (1872) (smoke nuisance). 

76 In some jurisdictions, it is held that a presumption of authorization by the 
master arises from proof of an act committed by the servant in the course of his 
duty, and that when the state proves the servant’s act, the defendant then must 
rebut the presumption of authorization by affirmative proof of lack of authority 
or knowledge. State v. Wentworth, 65 Me. 234 (1875) (illegal sale of liquor) ; 
Fullwood v. State, 67 Miss. 554, 7 So. 432 (1890) (same); State v. McCance, 110 
Mo. 398, 19 S. W. 648 (1892) (same) ; State v. Pennsylvania R. R., 84 N. J. L. 550, 
87 Atl. 86 (1913) (smoke nuisance); Verona Central Cheese Co. v. Murtaugh, 
50 N. Y. 314 (1872); Anderson v. State, 22 Ohio St. 305 (1872) (illegal sale of 
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giving lip-service to established legal principles while departing 
from their substance. In the case of a newspaper libel, it is pe- 
culiarly difficult to prove the fact that the owner of the paper 
expressly authorized or had knowledge of the publication of the 
libel; expediency creates strong pressure to relax the ordinary 
principles of liability. In an English case decided in 1770, the 
court of King’s Bench held that when a libel is published in a 
magazine ostensibly printed for the defendant and is sold in the 
defendant’s shop by his servant in the ordinary course of his em- 
ployment, there arises a rebuttable presumption of law that the 
defendant owner had actually authorized the publication of the 
libel.**7 Later, upon the ground that it was necessary to prevent 
the escape of the real offender behind an irresponsible party, this 
rebuttable presumption was changed into an irrebuttable presump- 
tion of law; the owner of a magazine or newspaper was made crimi- 
nally liable for libelous publications in his paper even though he 
proved conclusively that he had neither authorized nor had knowl- 
edge of the publication.** Lord Kenyon held “that the proprietor 
of a newspaper was answerable criminally, as well as civilly, for 
the acts of his servants or agents, for misconduct in the conducting 
of a newspaper.” *® By means of a presumption of law, the prin- 
ciples of civil liability were thus substituted for those of criminal 
liability. The inequitable results which ensued caused the pas- 
sage in 1843 of a statute changing the irrebuttable presumption of 
law back to a rebuttable one.*° Under the English law today, 








liquor). This rule was laid down in Commonwealth v. Nichols, 10 Metc. 259 
(Mass. 1845) (unlawful sale of liquor), but was later rejected in Commonwealth v. 
Stevenson, 142 Mass. 466, 8 N. E. 341 (1886) (unlawfully selling intoxicating liquor 
to minor). Other courts hold that no presumption arises from the fact that the 
crime was committed by the defendant’s servant or agent. Daniel v. State, 149 
Ala. 44, 43 So. 22 (1907) (illegal sale of liquor) ; Seibert v. State, 40 Ala. 60 (1866) 
(same); Hately v. State, 15 Ga. 346 (1854) (selling liquor to slave). See also 
Thompson v. State, 45 Ind. 495 (1874) ; State v. Smith, 10 R. I. 258 (1872). 

77 Rex v. Almon, 5 Burr. 2686 (1770). See also Rex v. Williams, Lofft 759 
(1774). 

78 Rex v. Gutch, Moo. & M. 433 (1829); Rex v. Walter, 3 Esp. 21 (1799). 
In both of these cases the defendants offered to show that they were entirely inno- 
cent of any share in the criminal publication, and that, although proprietors of the 
papers, they were living at a distance from London, the place of publication, and 
in one case confined by illness when the paper was published. 
79 Rex v. Walter, 3 Esp. 21 (1799). 
80 6 & 7 Vict. c. 96 (1843). Section 7 provides that “ Whensoever, upon the trial 
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therefore, proof that the defendant is the owner of a newspaper 
in which a libel was published “is prima facie evidence that he 
caused the publication of the libel, and the onus is on him to 
prove the negative.” *' But he can always free himself from 
criminal liability by proving that the publication was made with- 
out his authority, consent or knowledge and was not the result of 
want of due care or caution on his part.*? 

The rule reached in England by statute has been reached in 
most American states by judicial decision. 




















“‘ Criminal responsibility on the part of the principal, for the act of his 
agent or servant in the course of his employment, implies some degree of 
moral guilt or delinquency, manifested either by direct participation in 
or assent to the act, or by want of proper care and oversight, or other 
negligence in reference to the business which he has thus intrusted to 
another. The rule of civil liability is broader, and the principal must 
respond in damages for the default or tortious act of the agent or servant 
in his employment, although he had no knowledge of it, or had actually 
forbidden it in advance and exercised due care to prevent it... . It is 
the duty of the proprietor of a public paper, which may be used for the 
publication of improper communications, to use reasonable caution in 
the conduct of his business, that no libels be published. He is civilly 
responsible for the wrong, to the extent indicated; and he is criminally 
liable, unless the unlawful publication was made under such circum- 
stances as to negative any presumption of privity, or connivance, or want 
of ordinary precaution on his part to prevent it.” ** 




















of any indictment or information for the publication of a libel, under the plea 
of not guilty, evidence shall have been given which shall establish a presumptive 
case of publication against the defendant by the act of any other person by his 
authority, it shall be competent to such defendant to prove that such publication 
was made without his authority, consent, or knowledge, and that the said publica- 
tion did not arise from want of due care or caution on his part.” 

81 The Queen v. Holbrook, 4 Q. B. D. 42, 50 (1878). 

82 As to the English law after the passage of the act, see The Queen v. Holbrook, 
L. R. 3 Q. B. D. 60, 63, 64 (1877), 13 Cox C. C. 650 (1877). See also the case on 
retrial. L. R. 4 Q. B. D. 42 (1878), 14 Cox C. C. 185 (1878), and the further 
cases of Regina v. Bradlaugh, 15 Cox C. C. 217 (1883), and Regina v. Ramsay 
and Foote, 15 Cox C. C. 231 (1883). 

88 Colt, J., in Commonwealth v. Morgan, 107 Mass. 199, 203, 204 (1871). 
Accord: State v. Mason, 26 Ore. 273, 36 Pac. 130, 26 L. R. A. 779, 46 Am. St. Rep. 
629 (1804) ; People v. Fuller, 238 Ill. 116, 87 N. E. 336 (1909) ; see also Common- 
wealth v. Rovnianek, 12 Pa. Super. 86 (1899) (owner absent from state with no 
knowledge that libelous statements were being published) ; People v. Eastman, 89 
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As thus stated, in most American jurisdictions, the fact that the 
defendant is the owner of a newspaper in which a libel was pub- 
lished raises a rebuttable presumption of law that he authorized 
the publication; but it is open to the defendant to free himself 
from liability by affirmatively proving that he neither actually au- 
thorized nor had knowledge of the publication and that it did not 
occur through any negligence or want of care on his part. 

A third group of cases departing from the orthodox principles 
of criminal liability relate to those statutory crimes where the 
terms of the statute expressly or impliedly provide for vicarious 
liability. General common law principles of liability may, of 
course, be altered by statute; and if a statute defining a crime pro- 
vides that a master shall be criminally liable if his servant or agent 
commits the crime in the course of the master’s business, thus 
dispensing with the ordinary requirement of the master’s author- 
ity or knowledge, the courts must convict the master upon mere 
proof that the servant in the course of the master’s business com- 
mitted the crime. In the case of petty misdemeanors such statutes 
have in late years become increasingly common. 

In State v. Lundgren,** the defendant was indicted for selling 
intoxicating liquor toa minor. The defendant proved that the sale 
was made by his bar-keeper without his knowledge or consent and 
contrary to his orders. The court nevertheless convicted him 
under the Minnesota statute providing that “ Any sale of liquor 
in or from any public drinking place by any clerk, barkeeper, or 
other employee authorized to sell liquor in such place shall be 
deemed the act of the employer as well as that of the person actu- 
ally making the sale; and every such employer shall be liable to all 
the penalties provided by law for such sale, equally with the per- 
son actually making the same.” *° 

Similarly, in Commonwealth v. Sacks,*° the owner of a fruit 
stand, indicted for giving false weight or measure, proved that he 
had had his scales duly registered and sealed, and that the giving 
of false weight was the act of his servant committed during his 





Misc. 596, 604-06, 152 N. Y. Supp. 314, 320 (1915) (liability under New York 
Pena Law § 1344). 

84 124 Minn. 162, 144 N. W. 752 (1913). 

85 Minn. Rev. Laws (1905) § 1565. 

86 214 Mass. 72, 100 N. E. 101g (1913). 
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absence and without his authorization, knowledge or consent. 
The defendant was nevertheless convicted under the Massachu- 
setts statute providing that “‘ whoever, himself or by his servant 
or agent or as the servant or agent of another person, is guilty of 
giving false or insufficient weight or measure, shall for a first 
offense. . . .”°7 Numerous other decisions, dealing with the 
illegal sale of intoxicating liquor, are in accord.** 

Under the influence of such decisions, courts today are exhibit- 
ing a strong tendency to interpret in the same way statutory 
definitions of petty misdemeanors, although the statutory language 
may give little suggestion of such a thought. Many courts are 
thus convicting defendants for the petty misdemeanors of their 
servants without proof either of authorization or of knowledge 
on the part of the defendant. Thus, in Groff v. State,*° under a 
statute making it unlawful “ for any person, firm or corporation ” 
to offer adulterated food for sale, a defendant was convicted for a 
violation of the statute by his servant during his absence and 
without his authorization, knowledge, or consent, upon the 
ground that the statutory language must be held to include a sale 


by one’s servant.°® Similarly, defendants have thus been con- 
victed for the misdemeanors of their servants committed without 
their authorization or knowledge under statutes prohibiting the 
use of false weights or measures,”’ the distribution of medicine in 





87 Mass. Acts 1907, c. 394, § I. 

88 Noecker v. People, 91 Ill. 494 (1879) (‘“ whoever, by himself, clerk or servant, 
shall sell . . .”); State v. McConnell, 90 Iowa 107, 57 N. W. 707 (1894) (sale 
“by any person, his clerk, steward, or agent, directly or indirectly ”) ; Dudley v. 
Sautbine, 49 Iowa 650 (1878) (sale “ by agent or otherwise ”) ; State v. Stewart, 31 
Me. 515 (1850) (sale “ by himself, clerk, servant or agent ”) ; People v. Damm, 183 
Mich. 554, 149 N. W. 1002 (1914) (sale “by himself, his clerk, or agent”) ; 
People v. Longwell, 120 Mich. 311, 79 N. W. 484 (1899) (sale by “ himself or by his 
clerk, agent or employee”). See other cases in note 101, infra. 

89 171 Ind. 547, 85 N. E. 769 (1909). 

80 “ We do not believe it was the legislative intent that such proprietor should 
escape by showing that an unlawful sale made by his clerk was unauthorized. 
We must take a practical, common-sense view of the whole statute, to give effect 
to the legislative purpose.” Ibid. at 550, 85 N. E. at 770. Accord: Common- 
wealth v. Warren, 160 Mass. 533, 36 N. E. 308 (1894) (sale of milk “not of good 
standard quality ”); State v. Burnham, 71 Wash. 199, 128 Pac. 218 (1912) (sale 
of milk below prescribed standard); Brown v. Foot, 66 L. T. (N.s.) 649 (1892) 
(sale of adulterated food). 

91 State v. McCaffrey, 181 Ind. 200, 103 N. E. 801 (1914) ; Commonwealth v. 
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such a way that children may become possessed of it,°’ the blast- 
ing of rock or stone without proper covering,”* the employment of 
children under the age of fourteen in mills and factories,” the sale 
of intoxicating liquor,** and the like. In these cases, the mere 
guilt of the servant is sufficient to convict the master; but it must 
always appear that the servant was at the time acting in the course 
of his master’s business.** It is evident that in cases such as these 
the principles of criminal liability have come to approximate very 
closely those of civil liability. 


Tue AREA OF CONFLICT AND DousT 


The area of conflict and doubt in the problem of criminal liabil- 
ity for the acts of another today lies in the group of petty misde- 
meanor cases. In these, some courts have adhered strictly, as in 
the felony cases, to the established, orthodox principles of crimi- 
nal liability.°’ Other courts, either on the basis of statutory in- 
terpretation,** or on the analogy of the nuisance cases,”® or upon 
the ground of expediency and public policy, have imposed crimi- 





Sacks, 214 Mass. 72, 100 N. E. 1o1g (1913) ; State v. People’s Ice Co., 124 Minn. 
307, 144 N. W. 962 (1914); cf. Anglo-American Oil Co. v. Manning, [1908] 1 
K. B. 536 (servant held not to be acting within course of master’s business). 

®2 State v. Cray, 85 Vt. 99, 81 Atl. 450 (1911) (following the analogy of 
The Queen v. Stephens, supra notes 72, 73, 74). 

93 Spokane v. Patterson, 46 Wash. 93, 89 Pac. 402 (1907). 

94 Overland Cotton Mill Co. v. People, 32 Colo. 263, 74 Pac. 882 (1904). 

95 See cases cited in note 101, infra. 

96 Grosch v. City of Centralia, 6 Ill. App. 107 (1880) ; State v. Burke, 15 R. I. 
324, 4 Atl. 761 (1886); O’Donnell v. Commonwealth, 108 Va. 882, 62 S. E. 373 
(1908) ; Reismier v. State, 148 Wis. 503, 135 N. W. 153 (1912), all dealing with 
illegal sales of liquor. See also Ollre v. State, 57 Tex. Cr. Rep. 520, 123 S. W. 1116 
(1909) (sale by mere caretaker without authority to sell); Anglo-American Oil 
Co. v. Manning, [1908] 1 K. B. 536 (agent’s use of false measure for his own profit). 

It has been held that the principal is not liable for an illegal sale of liquor made 
by his agent by mistake. Partridge v. State, 88 Ark. 267, 114 S. W. 215 (1908) ; 
Commonwealth v. Stevens, 153 Mass. 421, 425, 26 N. E. 992, 994 (1891). 

97 See, e.g., People v. Kowalski, 179 Mich. 368, 146 N. W. 177 (1914) (inser- 
tion of unlawful advertisement in newspaper) ; Muhlhauser v. State, 25 Ohio C. C. 
81 (1900) (cruelty to animals) [cf. Wood v. State, 30 Ohio C. C. 255 (1907]; 
State v. Dawson, 2 Bay 360 (S. C. 1802) (purchase from a slave not having a 
ticket) ; State v. Bacon, 40 Vt. 456 (1868) (obstruction of sidewalk) ; Hall v. Nor- 
folk & W. R. R., 44 W. Va. 36, 28 S. E. 754 (1897) (overcharge of railroad rates). 

98 See pp. 712-13, supra. 

99 See, ¢.g., State v. Cray, 85 Vt. 99, 81 Atl. 450 (1911). 
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nal liability without proof of authorization or knowledge. It is 
in the liquor cases, involving fines for the illegal sale or posses- 
sion of liquor, that the widest disagreement is to be found. An 
imposing array of cases hold that even in these there can be no 
liability without proof of authorization or knowledge.’ On the 
other hand, innumerable cases hold otherwise.‘ The liquor 





100 Daniel v. State, 149 Ala. 44, 43 So. 22 (1907); Seibert v. State, 40 Ala. 
60 (1866); Patterson v. State, 21 Ala. 571 (1852); Barnes v. State, 19 Conn. 398 
(1849); Boos v. State, 181 Ind. 562, 105 N. E. 117 (1913); Thompson v. State, 
45 Ind. 495 (1874) ; O’Leary v. State, 44 Ind. 91 (1873) ; Hanson v. State, 43 Ind. 
550 (1873); Lauer v. State, 24 Ind. 131 (1865) ; Rosenbaum v. State, 24 Ind. App. 
510 (1900) ; State v. Wentworth, 65 Me. 234 (1875) (sale by servant is prima facie 
evidence of guilt of master) ; Commonwealth v. Riley, 196 Mass. 60, 81 N. E. 881 
(1907) ; Commonwealth v. Joslin, 158 Mass. 482, 33 N. E. 653 (1893) ; Common- 
wealth v. Stevens, 155 Mass. 291, 29 N. E. 508 (1892) ; Commonwealth v. Stevens, 
153 Mass. 421, 26 N. E. 992 (1891) ; Commonwealth v. Hayes, 145 Mass. 289, 14 
N. E. 151 (1887); Commonwealth v. Wachendorf, 141 Mass. 270, 4 N. E. 817 
(1886) ; Commonwealth v. Putnam, 4 Gray 16 (Mass. 1855); Commonwealth v. 
Nichols, 10 Metc. 259 (Mass. 1845) ; State v. Mueller, 38 Minn. 497, 38 N. W. 691 
(1888) ; State v. Mahoney, 23 Minn. 181 (1896) ; State v. McCance, 110 Mo. 398, 
19 S. W. 648 (1892); State v. Shortell, 93 Mo. 123, 5 S. W. 691 (1887); State v. 
Heckler, 81 Mo. 417 (1884) ; State v. Baker, 71 Mo. 475 (1880) ; State v. Crawford, 
151 Mo. App. 402, 132 S. W. 43 (1910) ; State v. Meagher, 49 Mo. App. 571 (1892) ; 
Moore v. State, 64 Neb. 557, 90 N. W. 553 (1902); State v. Corron, 73 N. H. 434, 
446, 62 Atl. 1044, 1046 (1905); State v. Bonney, 39 N. H. 206 (1859); People v. 
Utter, 44 Barb. 170 (N. Y. 1864); People v. Weiner, 211 N. Y. 469, 105 N. E. 658 
(1914), aff’g 153 App. Div. 541, 138 N. Y. Supp. 320 (1912) ; Anderson v. State, 22 
Ohio St. 305 (1872) ; Commonwealth v. Newhard, 3 Pa. Super. 215 (1897) ; Com- 
monwealth v. Johnston, 2 Pa. Super. 317 (1896) ; State v. Williams, 3 Hill 91 (S. C. 
1836) ; Neideiser v. State, 6 Baxt. 499 (Tenn. 1873); Ollre v. State, 57 Tex. Cr. 
Rep. 520, 123 S. W. 1116 (1909) ; Gaddis v. State, 106 S. W. 1155 (Tex. Cr. 1908) ; 
Holland v. State, 101 S. W. roo1 (Tex. Cr. 1907) ; Sweeney v. State, 49 Tex. Cr. Rep. 
226, 91 S. W. 575 (1906) ; Pecaria v. State, 48 Tex. Cr. Rep. 139, 90 S. W. 42 (1905) ; 
Wadsworth v. State, 35 Tex. Cr. Rep. 584, 34 S. W. 934 (1896) ; Gaiocchio v. State, 
9 Tex. App. 387 (1880). 

101 Mogler v. State, 47 Ark. 109, 14 S. W. 473 (1886) ; Edgar v. State, 45 Ark. 
356 (1885) ; Robinson v. State, 38 Ark. 641 (1882) ; State v. Fagan, 1 Boyce 45, 55, 
74 Atl. 692, 696 (Del. 1909) (sale by agent held prima facie evidence of authoriza- 
tion) (cf. State v. People, 1 Penn. 525, 42 Atl. 622 (Del. 1899) ; Lehman v. District 
of Columbia, 19 App. D. C. 217 (1902); Snider v. State, 81 Ga. 753, 7 S. E. 631 
(1888) ; Loeb v. State, 75 Ga. 258 (1885) ; Noecker v. People, 91 Ill. 494 (1879) ; 
McCutcheon v. People, 69 Ill. 601 (1873); Banks v. City of Sullivan, 78 Ill. App. 
298 (1898); State v. McConnell, 90 Iowa 197, 57 N. W. 707 (18094); Dudley v. 
Sautbine, 49 Iowa 650 (1878) (but cf. State v. Hayes, 67 Iowa 27, 57 N. W. 707 
(1885) ); City of Paducah v. Jones, 126 Ky. 809, 104 S. W. 971 (1907) ; State v. 
Anderson, 127 La. 1041, 54 So. 344 (1911) ; Carroll v. State, 63 Md. 551, 3 Atl. 29 
(1885) ; People v. Possing, 137 Mich. 303, 100 N. W. 396 (1904); People v. Kriesel, 
136 Mich. 80, 98 N. W. 850 (1904) ; People v. Roby, 52 Mich. 577, 18 N. W. 365 
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cases embody numerous diverging and conflicting views, and can- 
not be reconciled. 

If the truth is to be recognized, the established orthodox con- 
ceptions of criminal liability for the acts of an agent are today 
in the petty misdemeanor cases under attack, and the liquor cases 
constitute at present the battleground of opposing ideas. Just 
as during the eighteenth and nineteenth centuries the growth of 
industry and the consequent vast increase of business carried on 
by agents and subordinates necessitated new adjustments in the 
law of civil liability to meet intensified commercial needs, re- 
sulting in a doctrine of respondeat superior attaching civil lia- 
bility to a responsible superior even though no authorization or 
knowledge on his part could be proved, so today when the 
sphere of criminal administration is being extended into com- 
mercial fields and widened to include many regulatory and es- 
sentially non-criminal matters, such as violations of the pure 
food laws, the building laws, traffic ordinances, child labor laws, 
and the like, a similiar commercial pressure is making itself felt 
in the administration of the criminal law. Perhaps it is only 
natural that conflict should be most apparent in the liquor cases 
where prejudices are bitter and opinion as to enforcement of 
the law is sharply divided. The danger is that criminal courts 
may forget the fundamental distinctions between criminal and 
civil liability for another’s acts, and begin to use as precedents 
for true-crime cases those liquor cases which virtually adopt 
the doctrine of respondeat superior. 


UNDERLYING PRINCIPLES OF CRIMINAL LIABILITY 


The conflicting tendencies now observable in the misdemeanor 
cases raise searching questions. What are the fundamental con- 





(1884) ; People v. Blake, 52 Mich. 566, 18 N. W. 360 (1884) ; Riley v. State, 43 Miss. 
397 (1871); Whitton v. State, 37 Miss. 379 (1859); State v. Kittelle, r10 N. C. 
560, 15 S. E. 103 (1892); State v. Brown, 73 Ore. 325, 144 Pac. 444 (1914); 
State v. Kinney, 21 S. D. 390, 113 N. W. 77 (1907) ; State v. Grant, 20 S. D. 164, 
105 N. W. 97 (1905); State v. Gilmore, 80 Vt. 514, 68 Atl. 658 (1907); State v. 
Dow, 21 Vt. 484 (1849) ; O’Donnell v. Commonwealth, 108 Va. 882, 62 S. E. 373 
(1908) ; State v. Constatine, 43 Wash. 102, 86 Pac. 384 (1906); State v. Nichols, 
67 W. Va. 659, 69 S. E. 304 (1910); State v. Denoon, 31 W. Va. 122, 5 S. E. 315 
(1888) ; Reismier v. State, 148 Wis. 593, 135 N. W. 153 (1912); Olson v. State, 143 
Wis. 413, 127 N. W. 975 (1910). 
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siderations underlying the problem? Is the direction of growth 
of the modern law a healthy one? 

As the decisions indicate, a sharp line must be drawn between 
true crimes involving serious punishments and petty misdemean- 
ors involving only light monetary fines. Where the offense is in 
the nature of a true crime, that is, where it involves moral delin- 
quency or is punishable by imprisonment or a serious penalty, it 
seems clear that the doctrine of respondeat superior must be re- 
pudiated as a foundation for criminal liability. For it is of the 
very essence of our deep-rooted notions of criminal liability that 
guilt be personal and individual; *°’ and in the last analysis the in- 
articulate, subconscious sense of justice of the man on the street is 
the only sure foundation of law. | 

In the majority of tort cases where the doctrine of respondeat 
superior is invoked, the problem is primarily one of settling the 
incidence of loss. Where A has suffered damage through the act 
of B’s servant or agent, if the servant be irresponsible, either A 
or B must bear the loss, and the only tort problem is, which? It 
may be better policy to shift the loss from the one upon whom it 
has fallen to the one who is presumably profiting by the business, 
even though the latter be without fault and not within the ordi- 
nary principles of causation. In the criminal law, the problem is a 
vitally different one. The fundamental objective of the criminal 
law is to protect social interests. Penal treatment is administered 
to those who injure or menace social interests, in part to reform 
those guilty of anti-social activity, in part to prevent them from 
continuing such activity, in part to deter others from similar activ- 
ity. If the defendant by his own conduct has injured or menaced 





102 Tt is true that criminal guilt has not always been personal. The liability of 
the clan for the wrongs of its members, or of the pater familias for the wrongs of 
the members of his household, or of the hundred for the murdrum fine (see 1 Pot- 
LOCK AND MatIrLanp, History oF ENGLISH Law 616; 2 id. 487) are instances of early 
criminal liability resting upon a non-personal basis. One is also reminded of the 
family responsibility existing in China. But as law matures, personal and individual 
criminal responsibility comes to supplant group responsibility. The latter may be an 
effective way of enforcing law and order, but it does violence to our more sophisti- 
cated present-day conceptions of justice. There seems no question but that a state 
law imposing a fine upon all the residents of a city ward in which a murder oc- 
curred would be held unconstitutional today, because it would offend our modern 
sense of propriety and justice. Yet this would follow the analogy of the early 
murdrum fine. 
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no social interests, if he has measured up to the social standards 
imposed by the criminal law, what need of any penal treatment? 

No one yet has been able to explain exactly why one should 
be liable in tort for the unauthorized acts of one’s servants.’ 
Some have found the basis of the law to be historical, harking back 
to the ancient liability of the pater familias or of the slave 
owner.*** Others have suggested that the true basis is an economic 
one, due to the general financial irresponsibility of servants and 
the resulting desirability of shifting the incidence of loss to one 
able to bear it, for whose general benefit the activity was under- 
taken.*°* Others have suggested a quasi-mechanical basis, rest- 
ing upon the theory that the master by hiring the servant and 
directing his activities set in motion machinery for the operation of 
which he should be held responsible.*** Still others find the basis a 
psychological one, premised upon a widespread inarticulate feel- 
ing that, where an injury has been done, anyone directly con- 
nected with it and abundantly able to stand the loss should be 
made to pay.**” Whether the true basis be one or more of these,*°* 





103 See Baty, Vicarious Liasitity (1916) c. VIII; 2 Mecuem, Acency (2d ed. 
1914) § 1856; Hackett, Why is a Master Liable for the Tort of his Servant (1893) 
7 Harv. L. REv. 107. 

104 See Holmes, Agency (1891) 4 Harv. L. Rev. 345; (1891) 5 id. 1; HoLMEs, 
Tue Common LAw (1881) 16. 

105 Pollock and Maitland, in speaking of the early meaning of the phrase 
respondeat superior, say: “... it points to a merely subsidiary liability of the 
superior, which can only be enforced against him when it is proved or patent that 
the inferior cannot pay for his own misdeed. This indicates, as we believe, what 
has first and last been one of the main causes of ‘employer’s liability.’ Should 
we now-a-days hold masters answerable for the uncommanded torts of their serv- 
ants if normally servants were able to pay for the damage that they do?” 2 Por- 
LOCK AND MAITLAND, History oF ENGLIsH LAw 533; cf. Williams v. Jones, 3 H. & 
C. 256, 263 (1864). 

106 Tn Duncan v. Findlater, 6 Cl. & Fin. 894, 910 (1839), Lord Brougham said: 
“T am liable for what is done for me and under my orders by the man I employ, for 
I may turn him off from that employ when I please: and the reason that I am liable 
is this, that by employing him I set the whole thing in motion; and what he does, 
being done for my benefit and under my direction, I am responsible for the conse- 
quences of doing it.” See also Wigmore, Responsibility for Tortious Acts: Its His- 
tory II (1894) 7 Harv. L. Rev. 383, 404, n.2. 

107 See Hackett, supra note 103, at 111-12. 

108 Jn seeking the basis of the doctrine of respondeat superior, a suggestive anal- 
ogy is to be found in the modern development of workmen’s compensation acts. 
Respondeat superior and workmen’s compensatjon acts are both forms of liability 
unknown to the early common law; both involve liability without fault and outside 





CRIMINAL RESPONSIBILITY FOR ACTS OF ANOTHER 1719 


it seems clear that none will afford justification under modern con- 
ditions for criminal liability.°° The rejection of respondeat su- 
perior in the case of all crimes other than petty misdemeanors is 
therefore the result of a thoroughly sound instinct. Criminal lia- 
bility in the case of all true crimes should be based exclusively 
upon causation.**® 

In the case of petty misdemeanors punishable only by small 
fines, different considerations apply. The scope of criminal law, 
particularly during the last half century, has been widening far 
beyond its original confines. At the beginning crime had in it 
something of moral delinquency, and the underlying object of 
criminal administration was strongly punitive. Today we are 
seeking to utilize the machinery of criminal administration as an 
enforcing agency for various social regulations of a purely civil 
nature, quite unrelated to questions of moral guilt. Criminal law 
is being forced into fields which are essentially non-criminal. 
Countless examples are to be found in modern building regula- 
tions, speed ordinances, pure food laws, child labor laws, such 
liquor regulations as are enforceable by light penalties, and the 
like. Violations of such regulatory legislation and ordinances 





of the ordinary principles of causation; both are developments due to the growth 
of large business and the consequent increase of business done by subordinates. 
Workmen’s compensation acts rest upon the basis that the business itself should 
bear losses incurred in its prosecution. Something of this same feeling doubtless 
underlies the doctrine of respondeat superior. Whatever truth there may be in 
the analogy, it seems clear that it can form no basis for the reception of respondeat 
superior into the criminal law. 

109 Jt is impossible to support criminal liability upon the suggested historical 
basis (assuming the basis itself to be sound), because the time has long past when 
group responsibility can serve as a basis for criminal liability. Whatever early 
criminal liability existed for the acts of one’s slaves or the members of one’s 
household died with the extinction of those institutions. It is equally impossible 
to support criminal liability upon an economic basis, since the shifting of the inci- 
dence of loss cannot be wrought through criminal processes. Nor can criminal liabil- 
ity be rested upon the quasi-mechanical basis if the servant’s act constitutes not a 
petty misdemeanor but a true crime, because true criminal liability under modern 
conceptions never can be made a species of insurance against the acts of others. 
The psychological basis is equally impossible, since this depends essentially upon 
the idea of repairing a loss; and modern criminal law will not serve as a medium 
of reparation. 

110 Although the distinction between principals and. accessories which forms a 
large part of the old law determining criminal liability for the acts of another has 
outlived its purpose and should be abolished (see STEPHEN, History oF CRIMINAL 
Law 231-33), the old requirement of causation should remain, 
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are labeled and dealt with as crimes; but it is quite obvious that 
the considerations applicable to them are fundamentally differ- 
ent from those applicable to true crimes. 

All criminal law is a compromise between two fundamentally 
conflicting interests. In the first place, there is the social interest 
in the general well-being and security; with respect to this in- 
terest alone everyone who by his act does public injury should 
be convicted, regardless of his own individual blameworthiness or 
moral guilt, regardless of his own peculiar capacities or state of 
mind, regardless of his condition or his individual need. In the 
second place, there is the individual interest of the particular 
defendant against the restraint of his liberty for offenses for which 
he was not morally blameworthy. If he acted upon a reasonable 
and honest mistake of fact, or was too young to realize the con- 
sequences of wrongdoing, or was not of sound mind, the generally 
prevailing sentiment will revolt against sending him to prison or 
inflicting upon him punitive treatment. Out of this eternal conflict 
between the social interest in the general security and the indi- 
vidual interest of the particular defendant has come the com- 
promise of law — the legal requirement of mens rea as a necessary 
element of criminality, the legal defenses of infancy and insanity, 
the nice distinctions and balanced considerations which make up 
the substantive law. 

In the case of the merely regulatory offense, the social interest 
usually far outweighs the individual’s interest, for the punish- 
ment is ordinarily limited to a slight monetary fine and seldom in- 
volves imprisonment, while the injury to the social interest is very 
direct and evident. In the case of the true crime, on the other 
hand, the individual’s interest looms large; for here the punish- 
ment is more serious, often involving imprisonment, and the injury 
to the public often more indirect, as in the case of larceny, bur- 
glary, rape, libel, obtaining by false pretenses, and the like, where 
the injury to the public comes chiefly through the medium of an 
injury to some individual. In the trial of petty misdemeanors in- 
volving these regulatory offenses, therefore, the courts’ attention 
is naturally concentrated upon the protection of the social inter- 
est. In such cases, for the sake of more adequate public protec- 
tion, courts can afford completely to disregard the defendant’s 
state of mind or lack of individual blameworthiness. They may 
and often do convict without requiring proof of a mens rea as in 
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ordinary crimes; again, they may and often do dispense with their 
ordinary insistence upon individual and personal participation 
as a condition of legal guilt. In other words, those regulatory 
offenses for which courts convict without proof of mens rea are 
the very ones in which we should expect courts to convict for the 
unauthorized acts of agents and servants; and many of the liquor 
cases, as well as the nuisance cases, bear out this thought. 
In view of the close parallelism between the problem of mens 
rea and the problem of vicarious criminal responsibility, it is not 
surprising that some courts have fallen into the error of basing 
upon the mens rea requirement the inapplicability of the doctrine 
of respondeat superior to all serious crimes. In the case of crimes 
requiring mens rea, it is argued, it is impossible to convict one for 
the unauthorized crime of his servant or agent of which he had no 
knowledge, since his lack of knowledge necessarily disproves mens 
rea on his part. But this is specious reasoning. If one’s criminal 
liability may be based upon the physical activity of his servant, 
why may it not equally be based upon the accompanying mental 
activity of his servant?** A close parallel is to be found in the 
problem of the criminal liability of corporations. For centuries it 
was held that because a corporation possessed no soul or mind, it 
could not be convicted of any crime requiring mens rea.” Today 
we realize that the liability of corporations may be based upon 
another’s state of mind quite as easily as upon another’s physical 
act; and we freely convict corporations for crimes requiring not 
only mens rea, but specific intent as well.’ It will not do, there- 





111 The common phraseology of “ imputing ” an act to another is in truth mis- 
leading and inaccurate; what the courts are really doing is imposing criminal liabil- 
ity upon one who fails to prevent another from engaging in anti-social conduct — 
a very effective means of social pressure. It is a form of liability without fault, and 
the real problem is, what are the limits to which such exceptional liability should 
be confined ? 

112 Commonwealth v. Proprietors of New Bedford Bridge, 2 Gray 339 (Mass. 
1854) (“corporations cannot be indicted for offenses which derive their criminality 
from evil intention”). See also 1 Bt. Comm. 476; Anon., 12 Mod. 559 (1701). 

118 State v. Salisbury Ice & Fuel Co., 166 N. C. 366, 81 © ©. 737 (1914) (ob- 
taining money by false pretenses); Telegram Newspaper Co. v. Commonwealth, 
172 Mass. 294, 52 N. E. 445 (1809) (contempt of court); People v. Star Co., 135 
App. Div. 517, 120 N. Y. Supp. 498 (1909) (criminal libel) ; State v. Eastern Coal 
Co., 29 R. I. 254, 265-68, 70 Atl. 1, 6 (1908) (criminal conspiracy) ; United States v. 
MacAndrews & Forbes Co., 149 Fed. 823, 835-36 (C. C.S. D. N. Y. 1906) (crimi- 
nal conspiracy). See also New York Cent. & Hudson River R. R. v. United States, 
212 U.S. 481, 495 (1909). 
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fore, to argue that because a crime does not require mens rea, one — 
should be convicted for his servant’s unauthorized commission of 
it, or vice versa. The dispensing with the usual requirement of 
mens rea and the imposition of criminal liability for the unauthor- 
ized acts of one’s servant are parallel but disconnected results 
flowing from a common cause. 

What, then, shall be said of the problem of vicarious criminal 
liability in the case of petty misdemeanors involving merely regu- 
latory offenses? In such cases, there is no question of moral 
wrongdoing. The objective of the law is not to cure or change 
the mental processes of the defendant. There is no thought of so- 
cial treatment or rehabilitation. The law’s aim is not reformatory, 
but almost exclusively deterrent, to prevent future repetitions of 
similar offenses. To hold the master liable if he fails to prevent 
his servant from committing the prohibited conduct will have a 
powerful deterrent effect. On the other hand, to require from 
the state actual and positive proof of specific authorization or 
actual knowledge and acquiescence in a matter lying peculiarly 
within the secret knowledge of the two concerned in the offense, 
will effectually block most convictions and open the way for suc- 
cessful evasion through secret instructions and covert understand- 
ings. The protection of important social interests may thus be 
sacrificed to a too-zealous concern for individual interests of only 
trifling importance. Since in such cases deterrence is the essen- 
tial objective, the present tendency of the law to hold the master: 
criminally liable even for the unauthorized and unknown acts of 
his servant seems justified, and indicates a direction of sound 
growth. As long as courts are careful not to permit respondeat 
superior to creep into the true crime cases, masters and principals 
should be held criminally liable for the petty misdemeanors of 
their servants and agents which involve no moral delinquency or 
severe punishment and which are committed in the course of the 
master’s business. 


SUMMARY 


The problem of vicarious criminal responsibility may be briefly 
summarized as follows: 
(1) The present doctrine of respondeat superior is not of an- 
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cient growth, but developed in the civil law during the eighteenth 
and nineteenth centuries. 

(2) Criminal liability being essentially personal and individual 
has always depended upon proof of individual causation. Hence, 
the criminal law has never accepted the doctrine of respondeat 
superior, which is a form of liability without fault and outside of 
the ordinary principles of causation. 

(3) Apart from the exceptions noted below, present day deci- 
sions reject respondeat superior and require causation as the basis 
of criminal liability. Causation may be proved (a) by authoriza- 
tion or (b) by knowledge and acquiescence on the part of the 
defendant. 

(4) Authorization can be shown by proving authorization of 
a different act which was the proximate cause of the criminal act. 

(5) Knowledge and acquiescence may constitute a cause, and if 
so they produce the same legal effects as authorization. 

(6) In certain exceptional groups of cases, the courts have de- 
parted from these established doctrines. 


(a) In public nuisance cases, the owner of the premises has 
been held liable for unauthorized nuisances wrought by 
servants. 

(b) In libel cases, the courts have allowed the authorization 
of the master to be proved, formerly in England by a 
conclusive, but in America, and today in England, by a 
rebuttable presumption of law. 

(c) In statutory crimes, proof of authorization or consent 
may be dispensed with under the terms of the statute or 
under legal interpretations of its terms. 

(d) In the liquor cases, there is hopeless conflict of decisions. 


(7) In the case of felonies and all serious crimes criminal law .. 
should reject the doctrine of respondeat superior and rest criminal 
liability exclusively upon causation. 

(8) In the case of petty misdemeanors involving no moral 
delinquency where the penalty is no more than a slight fine and 
public policy so requires, proof of actual authorization or knowl- 
edge should not be required. 


Francis Bowes Sayre. 
Harvarp LAw SCHOOL. 
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PROCEEDS OF LIFE INSURANCE POLICIES UNDER 
THE FEDERAL ESTATE TAX 


EATH duties and life insurance are two of the oldest institu- 
tions in our legal system. Inheritance taxes, since the time 
of the Roman empire,* have been found to be one of the best 
devices of government for plucking the goose with a minimum of 
squawk. Life insurance, while occasionally banned during the 
Middle Ages as a blasphemous attempt to estimate man at a 
price,” has taken such firm root that the Supreme Court of the 
United States has recognized an element of public policy in allow- 
ing an insolvent to pay premiums on policies for his family even 
though he could not pay his creditors.* The nature of these two 
legal concepts is best shown when they impinge upon each other. 
As in astronomy, a great deal can be determined about each group 
of elements by their interreaction. 

In the absence of constitutional questions, whether the proceeds 
of life insurance policies fall within the scope of inheritance taxes 
becomes simply a matter of statutory construction. This is the 
case in England.* But under our system of government, the con- 
struction of the statutes is only one matter to be determined, and 
even this is influenced by the raising of constitutional doubts as 
to the authority of Congress. Some of the questions raised herein 
have been answered by the Supreme Court, but several of the 
most interesting and important are unsettled. 

If the insured, during his lifetime, and not in fact in contem- 
plation of death, assigns his policies of life insurance for the bene- 
fit of his family, are the proceeds of the policies, upon his death, 
subject to the present federal inheritance tax? If not, would an 





1 Grppon, DECLINE AND Fatt oF RoMAN Empire (1898) c. VI; 2 SMITH, 
WEALTH oF Nations (6th ed. 1801) bk. V, c. 2. 

2 1 Joyce, INsuRANCE (2d ed. 1917) § VII; CoucH, INSURANCE (1929) § 34. 

3 Central Bank of Wash. v. Hume, 128 U.S. 195 (1888). 

4 Lord Advocate v. Fleming, [1897] A. C. 145; Attorney-General v. Dobree, 
[1900] 1 Q. B. 442; Attorney-General v. Robinson, [1901] 2 I. R. 67; Attorney- 
General v. Murray, [1904] 1 K. B. 165; Attorney-General v. Pearson, [1924] 
2 K. B. 375. 
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act of Congress expressly subjecting the proceeds of such policies 
to the inheritance tax be constitutional? Would it make any dif- 
ference if the insured, instead of absolutely assigning his policies, 
irrevocably appointed his family beneficiaries? What would be 
the effect of the insured retaining the right to receive the dividends 
on the policies during his lifetime, or providing that the assign- 
ment or appointment could be revoked with the consent of a party 
adversely interested? 

Such are some of the questions still open. Discussion of the 
intermingled problems of constitutionality and statutory con- 
struction which they involve may best be prefaced by analysis of 
the nature of life insurance and of death taxes, and by exposition 
of the structure and constitutionality of the relevant provisions 
of the present federal inheritance tax. 


NATURE OF LIFE INSURANCE 


The rights in connection with a policy of life insurance are 
founded upon a contract; ° the policy itself is important only as 


evidence of the chose in action whose terms it defines.*° In this 
contract are four possible interests, those of the insurer, the as- 
sured, the beneficiary, and the assignee; but of these only the last 
three are material to the present discussion. 

The assured, under the customary forms of policy, has no future 
obligations to the insurer. If he does not make the stipulated pay- 
ments, the policy will lapse, or may be extended for a certain 
period or converted into a paid-up policy for a smaller amount; 
but the insurer has no right to sue for the premium. It is the pe- 
culiar nature of life insurance, as opposed to endowment or ton- 
tine insurance, that the assured can never fully enjoy the rights 
which he has created. This paradoxical feature has been de- 
scribed, appropriately in an Irish case, as “ the springing up, upon 
the death, and the then vesting in another of property which previ- 





5 “ Life insurance imports a mutual agreement, whereby the insurer, in con- 
sideration of the payment by the assured of a named sum annually or at certain 
times, stipulates to pay a larger sum at the death of the assured.” Ritter v. Mutual 
Life Ins. Co., 169 U. S. 139, 151-52 (1898). 

6 Blodgett v. Silberman, 277 U.S. 1 (1928) ; 1 Joyce, INSURANCE § 7; 1 COOLEY, 
Briers ON INSURANCE (2d ed. 1927) 27. 
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ously had not been existing in any one.‘ ‘The assured has, 
however, very definite rights during his lifetime; he may sur- 
render and cancel the policy, receive its cash surrender value, and 
pledge it as security for a loan,* and these powers are sufficient to 
subject the policy to the control of a bankruptcy court for the 
benefit of his creditors.° 

The beneficiary may be, and often is, the estate of the assured, 
but any other person may be designated.*® The policy may or may 
not reserve to the assured the right to change the beneficiary, once 
he has been designated, but the general rule denies him such right 
unless it is expressly conferred.‘ Where the assured has not the 
right to change the beneficiary without his consent, neither may he 
obtain the cash surrender value of the policy or borrow upon it 
without such consent, in the absence of stipulation to the con- 
trary; ** and if the beneficiary dies without having consented, his 
estate becomes entitled to the proceeds when they fall due.”* 





7 Attorney-General v. Robinson, [1901] 2 I. R. 67, go. 

8 Chase Nat. Bank v. United States, 278 U. S. 327 (1929). 

® Cohen v. Samuels, 245 U.S. 50 (1917). 

10 Where the policy is obtained by the assured upon his own life, the prevailing 
view does not require that the beneficiary have an insurable interest. See (1929) 
78 U. or Pa. L. Rev. 117. 

11 Central Bank of Wash. v. Hume, 128 U. S. 195 (1888); Mutual Benefit 
Life Ins. Co. v. Swett, 222 Fed. 200 (C. C. A. 6th, 1915) ; Condon v. New York 
Life Ins. Co., 183 Iowa 658, 166 N. W. 452 (1018); Preston v. Connecticut 
Mut. Life Ins. Co., 95 Md. 1o1, 51 Atl. 838 (1902); Millard v. Brayton, 177 Mass. 
533, 59 N. E. 436 (1901) ; Garner v. Germania Life Ins. Co., 110 N. Y. 266, 18 N. E. 
130 (1888) ; cf. State, Metropolitan Life Ins. Co. v. Schaffer, 50 N. J. L. 72, 11 Atl. 
154 (1887). 

12 Griffith v. New York Life Ins. Co., ror Cal. 627, 36 Pac. 113 (1894); Union 
Cent. Life Ins. Co. v. Woods, 11 Ind. App. 335, 37 N. E. 180, 39 N. E. 205 (1894) ; 
Whitehead v. New York Life Ins. Co., 102 N. Y. 143, 6 N. E. 267 (1886) ; Ferguson 
v. Phoenix Mut. Life Ins. Co., 84 Vt. 350, 79 Atl. 997 (1911) ; cf. Estate of Walds- 
burger, 78 Colo. 516, 242 Pac. 982 (1926); Walker v. Penick’s Ex’r, 122 Va. 664, 
95 S. E. 428 (1918). See 7 Coorey, Briers on INSURANCE 6399; CoucH, INSURANCE 
§§ 308-09. 

For discussion in the cases as to when the rights of a beneficiary become 
“ vested,” see notes 20, 21, infra; Vance, The Beneficiary’s Interest in a Life Insur- 
ance Policy (1922) 31 YALE L. J. 343. Although such rights are sometimes said to 
become vested as soon as the beneficiary is effectively designated, they are more 
properly merely divestible, when the assured retains the right to change the bene- 
ficiary. Merchants Bank v. Garrard, 158 Ga. 867, 124 S. E. 715 (1924). 

18 Condon v. New York Life Ins. Co.; Millard v. Brayton; Preston v. Connecti- 
cut Mut. Life Ins. Co., all supra note 11. Contra: Smith v. Metropolitan Life Ins. 
Co., 222 Pa. 226, 71 Atl. rr (1908). The same is true even under endowment or 
tontine policies, where both assured and beneficiary die before a fixed time, even 
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Like any other contractual right, the interest of the assured is 
capable of being assigned. Such an assignment, properly executed 
in accordance with the terms of the policy by the assured and by 
the beneficiary, if there be one whose consent is required, vests the 
assignee with the entire legal interest in the policy,’* and entitles 
his legal representatives to its proceeds if he predeceases the 
assured.’> The rights of the beneficiary may also be assignable, 
and there may be conflicts between the interests of the assignee of 
the assured and the beneficiary, but such questions do not here 
concern us. The rights of the assignee, like those of the assured, 
the insurer, and the beneficiary are subject to the terms of the 
policy, and to restriction or modification by statute. 


NATURE OF DEATH TAXES 


That death duties impose an excise tax, a duty upon a privilege 
which is granted by law, and not a tax upon property as such, has 
been consistently recognized by the Supreme Court.’® If imposed 
upon the privilege of transferring property at death by will or as a 
result of intestacy, the duty is called a transfer or estate tax. If 
levied on the right of legatees or distributees to receive property, 
it is usually designated as a succession tax. Such taxes have long 
been in operation both in England“ and in the United States,** 





though the assured, had he lived, would have been entitled to the proceeds. Con- 
don v. New York Life Ins. Co.; Preston v. Connecticut Mut. Life Ins. Co., both 
supra note 11; Shepard & Co. v. New York Life Ins. Co., 87 Conn. 500, 89 Atl. 186 
(1913). 

14 Colburn’s Appeal, 74 Conn. 463, 51 Atl. 139 (1902); Aetna Life Ins. Co. v. 
Kimball, 119 Me. 571, 112 Atl. 708 (1921) ; McCord v. Noyes, 3 Bradf. 139 (N. Y. 
1855) ; Devin v. Connecticut Mut. Life Ins. Co., 59 Okla. 192, 158 Pac. 435 (1916) ; 
Fidelity Trust Co. v. Fenwick, 51 Ont. L. R. 23 (1921). 

15 Devin v. Connecticut Mut. Life Ins. Co.; Fidelity Trust Co. v. Fenwick, both 
supra note 14. 

16 Scholey v. Rew, 23 Wall. 331 (U. S. 1874); Pollock v. Farmers’ Loan & 
Trust Co., 157 U. S. 429, 577, 578 (1895); Magoun v. Savings Bank, 170 U. S. 
283 (1898) ; Knowlton v. Moore, 178 U. S. 41, 47 (1900) ; Cahen v. Brewster, 203 
U. S. 543 (1906); New York Trust Co. v. Eisner, 256 U. S. 345 (1921); Young 
Men’s Christian Ass’n v. Davis, 264 U. S. 47 (1924) ; Edwards v. Slocum, 264 U. S. 
61 (1924); Stebbins v. Riley, 268 U. S. 137 (1925); Shukert v. Allen, 273 U. S. 
545 (1927); Chase Nat. Bank v. United States, 278 U. S. 327 (1929); Reinecke v. 
Northern Trust Co., 278 U. S. 339 (1929). 

17 Probate taxes have been known in England since 1694. Hanson, DEATH 
Duties (6th ed. 1911) c. 1. 18 See Act of July 6, 1797, c. 11, 1 STAT. 527. 








728 HARVARD LAW REVIEW 


and the Supreme Court has held that both privileges may be 
validly taxed in one statute.” 

In the absence of a specific provision with respect to the pro- 
ceeds of life insurance policies, the general rule is that the tax 
covers policies payable to the deceased’s estate,”® but not policies 
payable to named beneficiaries, in the absence of the element of 
transfer in contemplation of death.** The latter rule applies even 
where the deceased had reserved the right to change the bene- 
ficiary, and whether the tax is on the transfer or the succession, on 
the theory that the beneficiary obtained his rights upon the ap- 
pointment, and that, though subject to termination, his interest 
was not created by death. This theory, as will be seen, is subject 
to criticism, but coupled with it in these cases is the consideration 
that the statutes in question do not in terms impose the tax upon 
the proceeds of such policies, and that the benefit of any doubt is 
to be given the taxpayer.*” Few of the state statutes make spe- 
cific reference to life insurance. 


THE PRESENT FEDERAL INHERITANCE TAX 


The federal inheritance tax of 1926 * levies a tax upon transfers 
by death, and makes specific reference to the proceeds of insur- 
ance policies on the life of the deceased. The prior estate taxes 
imposed by the Revenue Acts of 1916, 1918, 1921 and 1924, which 
were in many respects similar to the present statute, remain in 
force for the assessment and collection of taxes which had accrued 
prior to their repeal, and for the administration thereof. 





19 Stebbins v. Riley, 268 U. S. 137 (1925). 

20 Matter of Knoedler, 140 N. Y. 377, 35 N. E. 601 (1893) ; Matter of Schaffer’s 
Estate, 130 Misc. 436, 224 N. Y. Supp. 305 (1927); Attorney-General v. Pearson, 
[1924] 2 K. B. 375; Coucu, INSURANCE § 349. 

21 People v. Northern Trust Co., 289 Ill. 475, 124 N. E. 662 (1919); Tyler v. 
Treasurer & Receiver Gen., 226 Mass. 306, 115 N. E. 300 (1917); Matter of Fay, 
25 Misc. 468, 55 N. Y. Supp. 749 (1898) ; Matter of Elting, 78 Misc. 692, 140 N. Y. 
Supp. 238 (1912); Matter of Voorhees, 200 App. Div. 259, 193 N. Y. Supp. 168 
(1922) ; Matter of Sabin, 131 Misc. 451, 227 N. Y. Supp. 120 (1928) ; Vogel’s Estate, 
t Pa. Co. Ct. 352 (1886) ; Coucu, INSURANCE § 349. 

22 See note 68, infra. 

23 Act of Feb. 26, 1926, c. 27, $§ 400-25, as amended by Act of May 29, 1928, 
c. 852, $$ 401-03, 613, 44 STAT. 60-87, 45 STAT. 862, 863, 876, 26 U. S. C. Supp. III 
§§ 1og1-1121 (1929). 
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The present act first imposes a graduated tax “ upon the trans- 
fer of the net estate of every decedent dying after February 26, 
1926.” ** The act then provides that “ the value of the gross estate 
of the decedent shall be determined by including the value at the 
time of his death of all property, real-or personal, tangible or in- 
tangible, wherever situated — 


“ (a) To the extent of the interest therein of the decedent at the time 
of his death... . 

“(b) To the extent of any interest therein of the surviving spouse 
[by way of dower or curtesy]. ... 

“(c) To the extent of any interest therein of which the decedent has 
at any time made a transfer, by trust or otherwise, in contemplation of 
or intended to take effect in possession or enjoyment at or after his 
death, except in case of a bona fide sale for an adequate and full con- 
sideration in money or money’s worth. Where within two years prior 
to his death but after February 26, 1926, and without such a con- 
sideration the decedent has made a transfer . . . [not] shown to have 
been made in contemplation of or intended to take effect in possession 
or enjoyment at or after his death, and the value . . . of the property 
or interest so transferred to any one person is in excess of $5,000, 
then, . . . such transfer or transfers shall be deemed and held to have 
been made in contemplation of death. .. . 

“(d) To the extent of any interest therein of which the decedent has 
at any time made a transfer, by trust or otherwise, where the enjoyment 
thereof was subject at the date of his death to any change through the 
exercise of a power, either by the decedent alone or in conjunction with 
any person, to alter, amend, or revoke, or where the decedent relin- 
quished any such power in contemplation of his death, except in case of 
a bona fide sale for an adequate and full consideration in money or 
money’s worth. The relinquishment of any such power . . . without 
such a consideration [within the named period and to the stated extent ] 
shall be deemed and held to have been made in contemplation of 
death... . 

“(f) To the extent of any property passing under a general power of 
appointment exercised by the decedent [as set forth]. 

“(g) To the extent of the amount receivable by the executor as insur- 
ance under policies taken out by the decedent upon his own life; and to 
the extent of the excess over $40,000 of the amount receivable by all 





24 Act of Feb. 26, 1926, c. 27, § 301(a), 44 Stat. 69, 26 U.S. C. Supp. III § 1092 
(1929). There were similar provisions in the previous acts of 1918, 1921, 1924. 
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other beneficiaries as insurance under policies taken out by the decedent 
upon his own life. 

“ (h) Except as otherwise specifically provided therein subdivisions 
(b), (c), (d), (e), (f), and (g) of this section shall apply to the trans- 
fers, trusts, estates, interests, rights, powers, and relinquishment of 
powers, as severally enumerated and described therein, whether made, 
created, arising, existing, exercised, or relinquished before or after 
February 26, 1926... .”*® 


Elsewhere in the act it is provided that: 


“Tf any part of the gross estate consists of proceeds of policies of 
insurance upon the life of the decedent receivable by a beneficiary other 
than the executor, the executor shall be entitled to recover from such 
beneficiary such portion of the total tax paid as the proceeds, in excess 
of $40,000, of such policies bear to the net estate. If there is more than 
one such beneficiary the executor shall be entitled to recover from such 
beneficiaries in the same ratio.” *° 


A personal liability is imposed upon transferees of transfers in 
contemplation of or to take effect at or after death and specific 
beneficiaries of insurance policies, if the tax is not paid when due; 
and a lien is created on the property.” 


COoNSTITUTIONALITY OF DEATH TAXES 


The Supreme Court has upheld the constitutionality of federal 
transfer and succession taxes against attacks from many angles, 
but that body has, in recent years, pointed out certain limitations 





25 Act of Feb. 26, 1926, c. 27, § 302, 44 StaT. 70, 26 U. S. C. Supp. III § 1094 
(1929). Subsection (d) appeared for the first time in the Act of 1924. The provi- 
sions of subsection (g) were also contained in the acts of 1918, 1921, 1924. The 
provisions of subsection (h) appeared in the 1924 act. In the 1921 act, the retroac- 
tive provision appeared only in connection with transfers in contemplatien of or 
intended to take effect in possession or enjoyment at or after death. Act of Feb. 24, 
1919, c. 18, 40 Stat. 1105; Act of Nov. 23, 1921, c. 136, 42 Stat. 227; Act of June 2, 
1924, C. 234, 43 STAT. 303. 

26 Act of Feb. 26, 1926, c. 27, §314(b), 44 Start. 79, 26 U. S. C. $1114 (1926). 
There were similar provisions in the acts of 1918, 1921, 1924. 

27 Act of Feb. 26, 1926, c. 27, § 315, 44 STAT. 80, as amended by Act of May 209, 
1928, c. 852, § 613(b), 45 Strat. 876, 26 U. S. C. Supp. III § 1114 (1929). There 
were similar provisions in the previous acts. 
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on this taxing power. Consistently with the doctrine that death 
taxes are levied on a privilege, and are not direct taxes imposed 
upon property, the constitutional requirement of apportionment 
of direct taxes has been declared inapplicable to them. ‘“ Upon 
this point,” said Mr. Justice Holmes, “a page of history is worth 
a volume of logic.” ** Objections to a federal succession tax as an 
interference with the vested right of the states to regulate succes- 
sion, were denied on the ground that the burden was “ cast upon 
the recipient, and not upon the power of the State to regulate.” *° 
Thereafter, the same objection was urged against the federal trans- 
fer tax, on the ground that the tax was cast upon the transfer while 
being effectuated by the state itself, whereas a succession tax is not 
imposed until the process is complete, but the Court held the prin- 
ciple underlying both taxes to be the same.*° Graduation of death 
or gift taxes under the federal acts does not contravene the consti- 
tutional provision requiring uniformity in imposts, since that sec- 
tion means only that taxes must be geographically uniform, not 
that they must bear equally upon individuals; ** nor does it violate 
the due process clause of the Fifth Amendment.*? 

Although the underlying theory of the federal inheritance tax is 
that of a tax upon transfers effected by death, the act, like many 
state and earlier federal statutes, taxes transfers inter vivos, when 
made in contemplation of death, or to take effect in possession or 
enjoyment at or after death. Such provisions do not violate the 
due process clauses of either the Fourteenth or the Fifth Amend- 
ments,** since the transfers involved are sufficiently testamentary 





28 New York Trust Co. v. Eisner, 256 U. S. 345, 349 (1921). See also Scholey 
v. Rew, 23 Wall. 331 (U.S. 1874) ; Knowlton v. Moore, 178 U.S. 41 (1900) ; Chase 
Nat. Bank v. United States, 278 U.S. 327 (1929). Besides the historical justification 
for such holdings, there is a clear logical distinction between a tax upon the bundle 
of all the rights and powers incident to ownership, and a tax upon the exercise of 
one of the rights in the bundle. Bromley v. McCaughn, 280 U. S. 124 (1929). 

29 Knowlton v. Moore, 178 U. S. 41, 60 (1900). 

380 New York Trust Co. v. Eisner, 256 U.S. 345 (1921). 

81 Knowlton v. Moore, 178 U. S. 41 (1900) ; New York Trust Co. v. Eisner, 
256 U.S. 345 (1921) ; Bromley v. McCaughn, 280 U. S. 124 (1929). 

82 See cases cited supra note 16; Keeney v. New York, 222 U.S. 525 (1912); 
Brushaber v. Union Pac. R. R., 240 U.S. 1 (1916). 

83 As to transfers in contemplation of death, see Keeney v. New York, 222 
U. S. 525 (1912); In re Dee’s Estate, 148 N. Y. Supp. 423 (Surr. Ct. 1913), aff'd, 
210 N. Y. 625, 104 N. E. 1128 (1914) ; State v. Pabst, 139 Wis. 561, 121 N. W. 351 
(1909) ; see (1926) 35 YALE L. J. 859. As to transfers to take effect in possession 
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in nature for the legislature or Congress to declare their sub- 
stantial identity with strictly testamentary acts. With the multi- 
tudinous statutory and judicial definitions of the factual situations 
constituting such transfers, we are not for the moment concerned, 
except to note that a change of beneficiary in a life insurance 
policy may in fact be a transfer in contemplation of death.** 

The provision of the Revenue Act of 1924, creating a rebuttable 
presumption that a transfer of a material part of a decedent’s 
property within two years prior to his death was made in contem- 
plation of death, has been held consistent with the Fifth Amend- 
ment, the statutory inference being not so unreasonable as to be a 
purely arbitrary mandate.*® This presumption is in effect made 
conclusive by the Revenue Act of 1926. In Schlesinger v. Wis- 
consin,** a Wisconsin statute raising a conclusive presumption that 
all material gifts within six years of death were made in contem- 
plation of death was declared invalid by a majority of the Court, 
on the ground that no adequate distinction in fact existed between 
gifts within six years of death not in fact in contemplation of 
death, and similar gifts before that period. That there is no valid 
distinction between the application of the Fourteenth Amendment 
to the exercise of state police power and that of the Fifth Amend- 
ment to a similar exercise of the federal taxing power, is clear.*’ 
But the constitutionality of the federal presumption remains un- 
determined, since the unreasonableness of a six-year period is not 
conclusive of the excessiveness of a two-year one. 

Another general caveat has been laid down by the Supreme 
Court with respect to inheritance taxes —retroactive provisions 
as to transfers may be invalid. The inheritance tax imposed by 
the act of 1916 upon transfers within two years of death ** and the 





or enjoyment at or after death, see Keeney v. New York, supra; Bullen v. 
Wisconsin, 240 U. S. 625 (1916); Nickel v. Cole, 256 U.S. 222 (1921); People v. 
McCormick, 327 Ill. 547, 158 N. E. 861 (1927); Matter of Schmidlapp, 236 N. Y. 
278, 140 N. E. 607 (1923); Spangler’s Estate, 281 Pa. 118, 126 Atl. 252 (1924) 5 cf. 
Nichols v. Coolidge, 274 U. S. 531 (1927). 

34 Gaither v. Miles, 268 Fed. 692 (D. Md. 1920) ; Matter of Einstein, 114 Misc. 
452, 186 N. Y. Supp. 931 (1921), aff'd, 201 App. Div. 848, 193 N. Y. Supp. 931 
(1922). 

85 Shwab v. Doyle, 269 Fed. 321 (C. C. A. 6th, 1920), rev’d on another ground, 
258 U.S. 529 (1922). See also Mobile R. R. v. Turnipseed, 219 U.S. 35 (1910). 

36 270 U. S. 230 (1926). 37 Van Oster v. Kansas, 272 U.S. 465, 468 (1926). 

88 Shwab v. Doyle, 258 U. S. 529 (1922). 





INSURANCE UNDER THE FEDERAL ESTATE TAX 733 


estate tax on proceeds of life insurance *° under the act of 1918 
were construed not to be retroactive. But in Nichols v. Coolidge *° 
the issue of constitutionality was squarely presented when the 
language in the act of 1918 with respect to transfers intended 
to take effect in possession or enjoyment at death was held to 
inhibit the conclusion that only subsequent transfers were in- 
cluded. The Court declared that the tax, as computed upon a 
gratuitous final transfer, made long previous to the passage of the 
act, and concededly not in contemplation of death, was “ arbitrary, 
whimsical and burdensome,” and violated the Fifth Amendment. 
“ An excise is prescribed,” said Mr. Justice McReynolds, in de- 
livering the opinion of the Court, “ but the amount of it is made 
to depend upon past lawful transactions, not testamentary in char- 
acter and beyond recall.” ** The property upon which the tax 
was computed, he pointed out, might so have increased in value 
since its transfer that payment of the tax would leave nothing for 
distribution; different estates would bear different burdens, de- 
pending on what ihe deceased had done perhaps twenty years 
before. In Blodgett v. Holden,** the Court was evenly divided as 
to whether the gift tax of 1924 ** was intended to be retroactive, 
but in Untermeyer v. Anderson ** it was decided that it was so 
intended, and to that extent unconstitutional.*° Justices Holmes, 
Brandeis, and Stone, who together with Mr. Justice Sanford had 
concurred in the result in Nichols v. Coolidge, dissented in opin- 
ions which are persuasive on both analytical and _ historical 
grounds. The Nichols case alone could properly stand on its own 
facts. Nevertheless, it may be here pointed out, these two de- 
cisions together would seem to invalidate subsection 302(h) of 
the Revenue Act of 1926,** at least insofar as it attempts to give 





89 Lewellyn v. Frick, 268 U. S. 238 (1925). 

40 274 U.S. 531 (1927). 

41 274 U.S. at 542. 

42 275 U.S. 142 (1927). 

43 Act of June 2, 1924, c. 234, $$ 319-24, 43 STAT. 313, 316, 26 U. S. C. § 1131 
(1926). Repealed by Act of Feb. 26, 1926, c. 27, § 1200, 44 STAT. 125, 26 U.S. C. 
Supp. III § 1a,n. (1929), to take effect as of Jan. 1, 1926. 

44 276 U.S. 440 (1928). F 

45 The tax, however, was later held valid as to subsequent transfers. Bromley 
v. McCaughn, 280 U. S. 124 (1929). Sutherland, Van Devanter, and Butler, JJ., 
dissented. 

46 See note 25, supra. 
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the other subsections retroactive effect over transfers completed 
before the passage of the act.’ They can hardly, however, affect 
the validity of a tax on proceeds of policies subsequently trans- 
ferred, even though they were taken out before the passage of any 
act taxing insurance.*® 










INSURANCE WITHIN THE TERMS OF THE ACT OF 1926 










We are now in a position to endeavor to ascertain the full bear- 
ing of the present federal estate tax upon the proceeds of life 
insurance policies, as a matter both of statutory construction and 
of constitutional power. The first inquiry concerns itself with the 
terms of the act and the relevant decisions of the Supreme Court. 
The structure of the act, it must be borne in mind, is not new; 
terms which the Supreme Court has already considered, including 
the same express language with reference to insurance policies, 
reappear from earlier acts. But that structure has been enlarged 
by additional provisions upon which the Court has not yet 
passed.*® Moreover, although in most cases the assured can not, 
by the very nature of insurance, enjoy the full benefits of his 
policy, he may nevertheless possess valuable rights which can be 
transferred during his lifetime. Decisions as to the scope of in- 
heritance taxes with respect to transfers of interests in other kinds 
of property may therefore be pertinent. 

























47 It was recently stated in Wyeth v. Crooks, 33 F.(2d) 1018, 1019 (W. D. Mo. 
1928), that subsection (h) was inapplicable to make retroactive the provisions of 
subsection (g) (dealing with insurance) with respect to policies payable to bene- 
ficiaries other than the deceased’s executor, on the ground that the latter makes 
no mention of “ transfers,” “ trusts,” “estates,” “ interests,” or “ relinquishment of 
powers,” as do the other subsections, and that the specific reference in subsection 
(h) to subsection (g) was sufficiently justified by making it refer to poligies payable 
to the deceased’s estate. The statement was not necessary to the decision, and it is 
doubtful if it would be followed. 

48 The contrary has been suggested, on the ground that the assured might not 
have taken out the insurance at all, if he could have foreseen that his estate might 
have to pay a tax on it. To state this proposition is to answer it. Were it valid, 
no estate tax could ever have been constitutional, for the first of such acts would 
have based the tax upon the value of property which the decedent bought when 
the tax was not in existence. — 

49 Notably the conclusive presumption of fact raised in the cases of transfers 
within two years of death by section 303(c), (d), and the retroactive provisions of 
subsection (h). See pp. 732-34, supra. 
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Sections 301(a), 302(a) 


Does the term “ transfer,” as used in section 301(a) and else- 
where in the present act apart from the specific provisions con- 
cerning insurance, comprehend the proceeds of policies which 
pass at the death of the assured? This question is pertinent, not 
only in ascertaining the meaning of the act as a whole, but also in 
the event that section 302(g) should be held wholly or partially 
invalid. 

In the case of Lewellyn v. Frick,°° the Supreme Court discussed, 
but did not decide, the meaning of “ transfer” as used in the act. 
In that case, the plaintiffs attacked the application of the act of 
1918 to a number of policies,” as to the majority of which the as- 
sured had divested himself of all interest, either by way of irrevo- 
cable appointment or assignment. ‘These policies had all been 
taken out before the effective date of the tax; and it was contended 
both that the statute did not apply to their proceeds, and that, if 
it did, it would be unconstitutional. The Court mentioned the 
constitutional questions, but held only that the act was not in- 
tended to apply to past transactions. In delivering the opinion, 
Mr. Justice Holmes indicated that the act, in giving the executor 
the right to receive from the beneficiaries such portion of the tax 
as bore reference to the proceeds of insurance received by them, 
and in imposing a personal liability upon the beneficiaries if the 
tax was not paid when due,” went beyond a mere transfer tax. 
No distinction was made in the decision between policies made 
payable to beneficiaries and those assigned. 

In Chase National Bank v. United States,** the decedent had 
procured insurance policies on his life, with his wife as beneficiary 
and with the right reserved to him to change the beneficiary. The 
policies had been taken out after the effective date of the 1921 
act, and the assured died while that act was in force. The act 
was held constitutional as applied to these policies. The follow- 





50 268 U.S. 238 (1925). 

51 The decision of the district court from which the appeal was taken gives in 
detail the nature and history of the insurance policies involved. Frick v. Lewellyn, 
298 Fed. 803 (W. D. Pa. 1924). 

52 Similar provisions are contained in the 1926 act, supra note 27. 

53 278 U.S. 327 (1929). 
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ing quotations from the decision have a bearing upon the questions 
here considered: 


“ The tax is plainly imposed by the explicit language of §§ 401 ** and 
402(f). . . °° But the plaintiffs say that the tax here must be deemed 
to be a tax on property because the beneficiaries’ interests in the policies 
were not transferred to them from the decedent, but from the insurer, 
and hence there was nothing to which a transfer or privilege tax could 
apply. Obviously, the word “ transfer ” in the statute, or the privilege 
which may constitutionally be taxed, cannot be taken in such a restricted 
sense as to refer only to the passing of particular items of property di- 
rectly from the decedent to the transferee. It must, we think, at least 
include the transfer of property procured through expenditures by the 
decedent with the purpose, effected at his death, of having it pass to 
another. Sec. 402(c) taxes transfers made in contemplation of death. 
It would not, we assume, be seriously argued that its provisions could be 
evaded by the purchase by a decedent from a third person of property, 
a savings bank book for example, and its delivery by the seller directly 
to the intended beneficiary on the purchaser’s death, or that the measure 
of the tax would be the cost and not the value or proceeds at the time 
of death.” °° 


This language would seem to apply with equal force to sections 
302(a), (c), and (d) of the 1926 act. These provisions, like 
section 401 of the 1921 act, make no specific reference to the 
proceeds of insurance policies. As has been seen, the general rule 
where the statute is silent on this subject is that, although life 
insurance payable to the assured’s estate may be included, the 
proceeds of policies to designated beneficiaries are not taxable, 
even where the assured had the right of revocation.’ The con- 
struction of the statute in the Chase decision could have been 
rested solely on section 402(f) of the 1921 act, but the Court did 
not do so, and the case must be regarded as a direct authority that 
the proceeds of insurance policies are covered under appropriate 
circumstances by the provisions of the estate tax law other than 
the subsection dealing specifically with such proceeds. 





54 Imposing a tax upon “ the transfer of the net estate of every decedent ” dying 
after the passage of the act. 

55 Tdentical with § 302(g) of the 1926 act. 

56 278 U.S. at 334, 337. 

57 See notes 20, 21, supra. 
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It can be urged that this result follows from the inclusion of the 
specific provision with reference to insurance. Whatever may be 
held as to the constitutionality of that subsection,®* it clearly 
shows that Congress, in passing estate tax legislation, intended at 
least that insurance policies on the deceased’s life should be re- 
garded like other kinds of property in which he had an interest. 

What kinds of interests in insurance policies are thus brought 
within the ambit of the sections of the present act other than sec- 
tion 302(g)? Certainly, both by the general rule and the lan- 
guage in the Chase decision, policies payable to the assured’s 
estate would be included under section 301(a) (which contains 
language identical with that of section 401 of the 1921 act), and 
probably under section 302(a). And the Chase case must be con- 
sidered further to construe section 301(a) to include policies to 
designated beneficiaries where the assured retained the right to 
change the beneficiary. If this be so, under the practical reason- 
ing of that decision, this provision would seem to comprehend also 
the proceeds of policies assigned to persons other than the as- 
sured’s legal representative, where the assured retained the right 
to revoke the assignment. Another quotation from the Chase case 
is pertinent: 


“. , . the power to tax the privilege of transfer at death cannot be 
controlled by the mere choice of the formalities which may attend the 
donor’s bestowal of benefits on another at death, or of the particular 
methods by which his purpose is effected, so long as he retains control 
over those benefits with power to direct their future enjoyment until 
his death.” °° 


Whatever the difference in legal theory between the appointment 
of a beneficiary and the assignment of a policy,” the practical 
results of both acts are sufficiently alike, particularly where the 
assured retains the right of change or revocation, to make it appear 
that if section 301(a) covers the proceeds of the policy in the one 
case, it must be held to do so in the other. The tax is here directed 
to the reserved power of the assured which in both cases termi- 
nates with death. 





58 See infra pp. 747-57. 
59 278 U.S. at 337-38. 
8° See infra pp. 743-45. 
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Section 302(c), (d) 


The transfers in contemplation of or intended to take effect in 
possession or enjoyment at or after death, dealt with by section 
302(c), would seem clearly to comprehend policies of insurance 
so transferred. This follows from the premise that “ transfer” in 
section 301(a) may cover insurance policies. In addition to the 
intimation in the Chase decision, there are holdings of other 
tribunals that insurance policies may be the subject of transfers 
in contemplation of death. Again, there seems to be in this con- 
nection no practical or logical distinction between the appointment 
of a beneficiary and an assignment. 

This raises the important question whether the appointment of 
a beneficiary, the assignment of a policy, or indeed the taking out 
of a policy, is to be deemed of itself, as a matter of law, a transfer 
in contemplation of or intended to take effect in possession or 
enjoyment at death within the act, even though the assured re- 
serves no right of change or revocation. Certainly every man 
when he does anything at all about life insurance, has death in 
mind. If life insurance salesmen could not dwell upon the tenuous 
nature of mortality, the profession would be largely depleted. 
Ordinarily, by common knowledge, when he assigns a policy or 
changes his beneficiary, the state of the assured’s mind resembles 
that in which he makes or changes a will. And whatever the rights 
of the beneficiary or assignee in connection with the policy during 
the assured’s lifetime, there is a definite change of interest effected 
by his death; even if the assured retained no rights in connection 
with the policy, the beneficiary or assignee becomes entitled to a 
sum of money which in most cases was not payable while the as- 
sured lived. 

The courts, however, have generally agreed upon a narrower 
definition of what constitutes a transfer in contemplation of death. 
“The ultimate question,” in the words of the circuit court of ap- 
peals in Shwab v. Doyle,® is “whether or not a specific anticipa- 
tion or expectation of her own death, immediate or near at hand 
(as distinguished from the general and universal expectation of 
death sometime), was the immediately moving cause of the trans- 





61 See note 34, supra. 
62 269 Fed. 321, 328 (C. C. A. 6th, 1920), 
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fer.” °* Accordingly, it has been held that a man who changes the 
beneficiary of a policy does not necessarily make a transfer in con- 
templation of or to take effect at or after death, within the meaning 
of the statute.** The Chase decision applies only where the as- 
sured retains the right of revocation. Nor does the mere fact that 
a grantor has transferred property in trust with provisions that the 
life interests shall terminate on or after his death make the trans- 
fer taxable as one to take effect at death. In Reinecke v. 
Northern Trust Co., the Supreme Court said: 


“One may freely give his property to another by absolute gift with- 
out subjecting himself or his estate to a tax, but we are asked to say that 
this statute means that he may not make a gift inter vivos, equally abso- 
lute and complete, without subjecting it to a tax if the gift takes the form 
of a life estate in one with remainder over to another at or after the 
donor’s death. It would require plain and compelling language to 
justify so incongruous a result and we think it is wanting in the present 
statute.” °° 


The grantor in that case was held not to have retained such a 


beneficial interest in certain trusts as to bring the transfer within 
the terms of the act, although he reserved certain powers of super- 
vision over the reinvestment of the trust funds and the voting of 
stocks, together with the right to change or modify the trusts with 
the consent of one or more of the respective beneficiaries.* 

Thus it seems clear under the decisions that, if a transfer is not 





63 See also Rea v. Heiner, 6 F.(2d) 380, 392 (W. D. Pa. 1925); People v. 
Carpenter, 264 IIl. 400, 408, 106 N. E. 302, 305 (1914) ; Armstrong v. State, 72 Ind. 
App. 303, 315, 120 N. E. 717, 720 (1920) ; Commonwealth v. Fenley, 189 Ky. 480, 
484, 225 S. W. 154, 156 (1920) ; State v. Pabst, 139 Wis. 561, 590, 121 N. W. 351, 
359 (1909); Matter of Einstein, supra note 34. See Evans, “ Contemplation of 
Death ” in Inheritance Taxation (1926) 24 Micu. L. Rev. 461; Bradford, Evolution 
of the Meaning of the Words “ Gifts Made in Contemplation of Death” in Inheri- 
tance Tax Legislation (1923) 9 VA. L. REv. 267. 

64 Matter of Voorhees, supra note 21; Matter of Parsons, 117 App. Div. 321, 
102 N. Y. Supp. 168 (1907); Tyler v. Treasurer & Receiver Gen., supra note 21. 
See also Spangler’s Estate, supra note 33; cf. Will of Allis, 174 Wis. 527, 184 N. W. 
381 (1921). 

65 Reinecke v. Northern Trust Co., 278 U. S. 339 (1929). See also Shukert v. 
Allen, 273 U. S. 545 (1927). 

66 278 U.S. at 347. 

87 Cf. People v. McCormick, supra note 33; Dexter v. Treasurer, 243 Mass. 523, 
137 N. E. 877 (1923). 
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to be deemed made in contemplation of death, it can only properly 
be characterized as made to take effect in possession or enjoyment 
at or after death when the transferor has retained some beneficial 
interest in the property transferred —in other words, when the 
gift or transfer had strings which only death could cut. It is sub- 
mitted, therefore, that subsection (c) is not to be construed to 
include an unconditional and irrevocable appointment of a bene- 
ficiary or a similar assignment of the policy, unless made within 
the two-year period. Two recognized rules of statutory con- 
struction are here applicable. Taxing statutes are not to be ex- 
tended, by implication, beyond the clear import of the language 
used,** and statutes susceptible of two constructions must be 
construed, if possible, so as to avoid the raising of “ grave and 
doubtful constitutional questions.” °° That such doubtful con- 
stitutional questions would be raised by construing the act to 
include completed transfers of property not actually made in con- 
templation of death is sufficiently indicated in the cases of 
Lewellyn v. Frick,’° Chase National Bank v. United States,"* and 
Reinecke v. Northern Trust Co.” 

Subsection (d) certainly does not contemplate the inclusion of 
proceeds of policies as to which the assured has made an irrevo- 
cable appointment or assignment, unless the right to change the 
beneficiary or assign the policy was exercised or relinquished 
within the two-year period. It should be observed, however, that 
this subsection, if constitutional, will render unavailing for pur- 
poses of avoiding taxation the restriction on the grantor’s power 
of change upon which, in large part, the Court rested its decision 
in the Reinecke case. The conclusive presumptions raised by sub- 





68 Gould v. Gould, 245 U.S. 151, 153 (1917) ; United States v. Field, 255 U. S. 
257 (1921) ; Shwab v. Doyle, 258 U. S. 529 (1922) ; United States v. Merriam, 263 
U.S. 1790 (1923) ; Lewellyn v. Frick, 268 U. S. 238 (1925) ; State Tax Comm’rs v. 
Holliday, 150 Ind. 216, 49 N. E. 14 (1898) ; Matter of Will of Vassar, 127 N. Y. 1, 
27 N. E. 304 (1801). 

69 United States v. Delaware & Hudson Co., 213 U. S. 366, 408 (1909) ; United 
States v. Jin Fuey Moy, 241 U. S. 394, 401 (1916) ; Baender v. Barnett, 255 U. S. 
224 (1921) ; Shwab v. Doyle, 258 U. S. 529 (1922) ; Panama R. R. v. Johnson, 264 
U. S. 375 (1924); Lewellyn v. Frick, 268 U. S. 238 (1925); Reinecke v. Northern 
Trust Co., 278 U.S. 339 (19290). 

70 268 U.S. 238 (1925); see p. 735, Supra. 

71 278 U.S. 327 (1929). 

72 278 U.S. 339 (1929). 
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sections (c) and (d) involve questions of constitutionality rather 
than of construction.” 

It has been suggested that subsections (c) and (d), if they in- 
clude the proceeds of any insurance policies, can not by their 
terms include policies originally made payable to a beneficiary 
other than the assured, where the right to change the appointment 
was never exercised. This contention, however, is definitively 
answered by the language in the Chase decision."* Termination of 
the power of control furnishes as substantial a basis for the tax 
as would its exercise. 





Section 302(g) 


Are the proceeds of insurance policies with respect to which the 
assured had divested himself of all rights and benefits whatsoever, 
either by the irrevocable appointment of a beneficiary or by the 
irrevocable assignment of the policy prior to his death and not in 
fact in contemplation of death, covered by subsection (g)? If 
the answer is in the affirmative, does the subsection cover both 
classes of transfer or only one? 

It is arguable that this subsection is not intended to include any 
transfer of either class when not made in contemplation of death. 
The estate tax imposed by the act of 1926, as has been seen, is at 
least in general theory a transfer tax. In the Reinecke case, the : 
Court used the following language: 


“Tt is of significance, although not conclusive, that the only section 
imposing the tax, § 401, does so on the net estate of decedents, and that 
the miscellaneous items of property required by § 402 to be brought into 
the gross estate for the purpose of computing the tax, unless the present 
remainders be an exception, are either property transferred in contem- 
plation of death or property passing out of the control, possession or 
enjoyment of the decedent at his death. They are property held by the 
decedent in joint tenancy or by the entirety, property of another subject 
to the decedent’s power of appointment, and insurance policies effected 
by the decedent on his own life, payable to his estate or to others at his 
death.” 7° 







Certainly, the proceeds of a policy of which there has been an 
irrevocable assignment or appointment of a beneficiary, do not 





73 See p. 732, supra; pp. 757-58, infra. 


74 278 U.S. 327, 338 (1929). 7 278 U.S. at 348. 
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constitute a part of the net estate of the deceased, nor would they 
come within the classification of property transferred in contem- 
plation of death or to take effect in possession or enjoyment at 
death, of which the Court says insurance policies are a “ miscel- 
laneous item.” Moreover, the holding in the Reinecke case, to 
the effect that an absolute transfer inter vivos does not come 
within the scope of the estate tax, even though the gift takes the 
form of a life estate with remainder over at or after the donor’s 
death, is in principle applicable to insurance policies irrevocably 
transferred. Again, the two rules of statutory construction here- 
tofore invoked can be brought forward as arguments against in- 
cluding the proceeds of such policies. And to the objection that 
subsection (g) must be meant to include transfers of property not 
covered by other subsections, it can be urged that the presence of 
this subsection is justified by the exemption of $40,000 as to the 
proceeds of policies to named beneficiaries, as opposed to policies 
payable to the assured’s estate. 

Perhaps the strongest answer to these arguments is the wording 
of the subsection itself. The district court in the Frick case found 
no ambiguity in the corresponding subsection of the 1921 act: 


“Tf these words are given their ordinary meaning and significance, 
Congress did intend to include in the gross estate life insurance policies 
which, at the time of death, formed no part of the decedent’s estate, and 
which the executors had no right to collect.” *° 


The language quoted from the Reinecke case is at most dictum. 
The decision in that case did not in any way involve proceeds of 
life insurance and the attention of the Court was not directed to 
the question here under discussion. Moreover, it can be con- 
tended that Congress in subsection (g) intended to raise a con- 
clusive presumption that the appointment of a named beneficiary 
in an insurance policy was a transfer in contemplation of or to take 
effect in possession at death. The very presence of subsection (g) 
is not so easily to be explained away. That it refers specifically to 
insurance policies other than those transferred in contemplation 
of death is strongly if not conclusively shown by section 315,” 


—- 





76 Frick v. Lewellyn, 298 Fed. 803, 807 (W. D. Pa. 1924). 
77 44 Stat. 80, 26 U.S. C. Supp. III § 1115 (1929). 
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subsection (a) of which specifically refers to transfers in contem- 
plation of or to take effect in possession or enjoyment at or after 
death, and subsection (b) of which provides that “if insurance 
passes under a contract executed by the decedent in favor of a 
specific beneficiary, and if . . . the tax in respect thereto is not 
paid when due, the transferee . . . or beneficiary shall be person- 
ally liable” therefor. If subsection (g) is not meant to cover the 
proceeds of policies irrevocably made payable to beneficiaries 
other than the executor and not transferred in contemplation of 
death, the exemption of $40,000 of the amount receivable by 
named beneficiaries could only apply to policies transferred in 
contemplation of or to take effect at death. No similar exemption 
would be allowed in the case of policies which remain payable to 
the estate. Such a construction would put a premium upon at- 
tempts to evade payment of the tax; the life insurance agent would 
join the doctor and nurse as an accepted concomitant of the pru- 
dent man’s last illness. 

In brief, Congress seems to have said very plainly what it in- 
tended to do,’* and neither of the general rules of statutory con- 
struction above referred to can be taken as demanding or permit- 
ting a contrary construction. 


Irrevocable Assignments Under Section 302(g) 


It does not follow, however, from the foregoing conclusion that 
subsection (g) applies to policies on the life of the deceased irrev- 
ocably and unconditionally assigned,’’ not in contemplation of 
death. If it does not apply, such policies are nowhere else covered 
in the act. Nevertheless, this subsection in terms deals only with 
proceeds of policies receivable by the executor and by all other 
beneficiaries. | 

The legal distinction between the appointment of a beneficiary 
and the assignment of a policy is well recognized,*° although, of 





78 Nichols v. Coolidge, 274 U. S. 531 (1927) ; Untermyer v. Anderson, 276 U. S. 
440 (1928). 

79 In discussing transfers of insurance policies in contemplation of or intended 
to take effect in possession or enjoyment at or after death, it has been assumed that 
there has been no consideration, within the meaning of the act. The provisions as 
to the effect of consideration are clear. 

80 Mutual Benefit Life Ins. Co. v. Swett, supra note 11, at 205; see 7 CooLey, 
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course, in practical effect, a complete assignment may amount to 
a change of beneficiary.** Yet, if Congress can tax the proceeds 
in either case, why should it not be able to say that the one method 
of transfer has more of a mortuary odor than the other? By the 
one method, the assured notifies the insurer whom to pay upon 
his death; by the other, he surrenders his rights in the policy at 
the time of assignment. In the one case, he may keep the policy, 
the physical evidence of the contract; in the other, it is generally 
delivered to the assignee. In the one case, the consent of the bene- 
ficiary is necessary to enable the assured to surrender the policy 
and receive its cash value or borrow upon it; ** but in the other, 
the assignee can receive the cash surrender or loan value irre- 
spective of the wishes of the assured.** These distinctions are 
more than theoretical. 

In a recent case decided by the Court of Claims,** it was held 
that an insurance policy unconditionally assigned to the assured’s 
wife was not covered by the provision of the 1918 act which cor- 
responded to section 302(g) of the 1926 act. The court said: 


“ The language, ‘ all other beneficiaries,’ used in the statute, can not 
be fairly construed as applying to the assignee of a policy payable to a 
designated beneficiary. Such a construction would be an unwarranted 
extension of the meaning of the statute here involved. Taxing statutes 
may not be extended by implication beyond the clear import of the 
language used.” *° 


The principle that a statute should be construed so as to avoid 
constitutional questions ** again comes into play. It may be said 
that the construction of subsection (g) to include proceeds of 
policies payable to beneficiaries but not to assignees would of 
itself raise a new constitutional question. In addition to the 
doubts suggested in the Frick case,** the problem would be pre- 





BrieFs ON INSURANCE 6443; cf. Central Bank of Wash. v. Hume, 128 U. S. 195 
(1888) ; Mutual Life Ins. Co. v. Armstrong, 117 U.S. 591 (1886). 

81 Merchants Bank v. Garrard, supra note 12. 

82 See note 12, supra. 

83 See note 14, supra; New York Life Ins. Co. v. Bonner, 11 Neb. 169, 7 N. W. 
745 (1881). 

84 Guettel v. United States, 67 Ct. Cl. 613 (1929). 

85 Jbid. at 618. See also Estate of Bullen, 143 Wis. 512, 128 N. W. 109 
(1910). 86 See note 60, supra. 87 See p. 735, supra. 
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sented whether the classification has an adequate basis. A rule 
designed to avoid constitutional doubts can hardly be invoked to 
raise a new one. Admittedly, the theoretical and practical dis- 
tinctions between the irrevocable appointment of a beneficiary and 
the irrevocable assignment of a policy are not conclusive of the 
constitutional power of Congress to differentiate between the two, 
yet, even if this argument be eliminated, the principle remains that 
any doubt in a taxing statute should be resolved in favor of the 
taxpayer.** This rule alone, coupled with the wording of the 
statute, would seem to prevent the inclusion of the proceeds of 
policies irrevocably and unconditionally assigned under section 
302(g). The fact that under the theory herein advanced the 
assured may be led to make an assignment of his policies rather 
than to appoint a beneficiary in order to lessen estate taxation is 
immaterial. “ When the law draws a line, a case is on one side of 
it or the other, and if on the safe side is none the worse legally that 
a party has availed himself to the full of what the law permits.” *° 


When Are Assignments of Policies Unconditional? 


If the conclusions just advanced are correct, an assignment of 
a policy on the life of the assured to take effect in possession or 
enjoyment at or after his death is subject to the tax, while a fully 
completed assignment is not.*? Whether a particular assignment 
comes within the one category or the other is a question of fact, 
but some of the border-line cases are interesting. 

The Chase decision * in effect holds that the reservation of the 
right of revocation by the assured amounts to such a retention of 
possession or enjoyment as to make the proceeds of the policy tax- 
able. The doctrine of the Reinecke case ” is that the retention of 
certain powers of management over property transferred, when 
the real beneficial interest is given the transferee, does not make 
the transfer subject to the tax. Neither of these cases, however, 
deals specifically with the assignment of insurance policies. 

Suppose that the assured irrevocably assigns his policies to 





88 See note 68, supra. 

89 Bullen v. Wisconsin, 240 U. S. 625, 630 (1916). 

90 Assignments in contemplation of death have been dealt with in the preceding 
discussion, as have the conclusive presumptions attempted to be raised by the act. 
See pp. 732, 738-41, supra. 1 278 U.S. 327 (1929). 9 278 U.S. 336 (1929). 
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trustees on certain stated trusts after his death, but reserves the 
right to have the policies cancelled. Under the Reinecke case, it 
would apparently follow that if the trust instrument provided that 
the proceeds were to be held or used for beneficiaries other than 
the assured, the act would not apply. But if the assignment were 
made revocable by the assured with the consent of one or more 
of the beneficiaries, despite the holding in the Reinecke case, the 
proceeds of the policies would probably be covered under section 
302(d), which was not contained in the act considered in that 
case. 

Suppose the assignment to be irrevocable, but that the trust 
instrument provides that any dividends received from the policies 
shall be paid to the assured. The effect of such a reservation 
should depend upon whether the trust instrument further provides 
that the assured shall pay the premiums on the policies. With- 
out such a provision, a legal agreement on the part of the assured 
to keep up the policies can not be implied,** and the right to the 
dividends might be a substantial economic benefit. But would a 
covenant by the assured to pay his premiums prevent the assign- 
ment from being unconditional? The assured would be retaining 
an economic interest with respect to the policies, but the interest 
would be detrimental, not beneficial. Indeed, such an obligation 
would in effect be newly created by the transaction, since the 
trustees could bring legal action for a breach, whereas the insurer, 
under the usual contract, could only cause the policy to lapse. 
Moreover, if the assured had not kept up the premiums, his execu- 
tors could deduct the amount of the obligation from the amount 
of the gross estate. The effect of such a covenant will again be 
considered in the discussion of constitutionality,** but, insofar as 
the construction of the statute is concerned, such a clause should 
not make an otherwise unconditional assignment taxable. Cer- 
tainly there should be no question if the trust instrument merely 
provided that the trustees should apply any dividends received to 
the payment of the premiums pro tanto.” 





98 Matter of Voorhees, supra note 21. 94 See pp. 757-58, infra. 

95 Limitations of space forbid the discussion of further interesting questions: 

It has been suggested that the $40,000 exemption which section 302(g) allows in 
connection with amounts receivable by beneficiaries would not apply if the bene- 
ficiaries had been appointed in contemplation of death, or if, by the reservation of 
the right to change the beneficiary or otherwise, the appointment had been a trans- 
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In discussing the questions of the constitutionality of the estate 
tax, certain familiar principles must be borne in mind. “ Every 
possible presumption is in favor of the validity of a statute [of 
Congress], and this continues until the contrary is shown beyond 
a rational doubt.” °* In particular, the power of Congress in i 
levying taxes is very wide.*’ “Taxation is eminently practical ‘ 
. . . for the purpose of deciding upon its validity a tax should be i 
regarded in its actual, practical results, rather than with reference i 
to . . . theoretical or abstract ideas.” ** q 
It is submitted that there should be different points of view in 
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fer to take effect in possession or enjoyment at or after death. If such transfers of : 
rights in insurance policies are within the scope of section 301(a) or section 302(a), i 
(c), or (d), independently of section 302(g), it may be argued that the govern- i 
ment would have the right to contest the exemption. To this suggestion, however, i 
it seems a sufficient answer that subsection (g) by itself shows the intention of 
Congress to grant this exemption in all cases where the policies are payable to 
beneficiaries other than the estate. 

Only amounts receivable as insurance under policies taken out by the decedent 
upon his own life are included in subsection (g). If the decedent was a member of 
a firm which carried partnership insurance, the premiums being paid by the firm, 
and the amount on each partner’s life being payable to the other partners upon his 
death, would the decedent’s estate be taxed with respect to the proceeds of such 
policies? Are the proceeds subject to the act when a wife pays the premiums of 
policies upon her husband’s life? See Bromley v. Commissioner, 16 B. T. A. 1322 
(1929). 

Should the proceeds of insurance policies under the War Risk Insurance Act, 
38 STAT. 711 (1914), which provides that such proceeds “ shall be exempt from all 
taxation,” be included under any circumstances in the gross estate of the decedent ? 
Cf. Orr v. Gilman, 183 U. S. 278, 289 (1902): “... a transfer or succession tax, 
not being a direct tax upon property, but a charge upon a privilege exercised or 
enjoyed under the law of the State, does not, when imposed in cases where the i 
property passing consists of securities exempt by statute, impair the obligation ‘ 
of a contract within the meaning of the Constitution of the United States.” See i 
THURBER, FepERAL Estate Tax (1921) § 83. But it does not follow that Congress, i 
in granting the exemption in the War Risk Insurance Act, did not intend the pro- i 
ceeds of the policy to be exempt even from use in computing the tax on the 
decedent’s estate. Jn re Geier, 155 La. 167, 99 So. 26 (1924). Contra: Matter of 
Schaffer’s Estate, supra note 20. 

96 Sinking Fund Cases, 99 U. S. 700, 718 (1878). iis 
97 License Tax Cases, 5 Wall. 462, 471 (U. S. 1866); Brushaber v. Union Pac. i 
R. R., 240 U. S. 1 (1916) ; Barclay & Co. v. Edwards, 267 U.S. 442, 450 (1924). { 
98 Nicol v. Ames, 173 U.S. 509, 516 (1899). } 
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regard to the constitutionality of the estate tax, depending upon 
whether it is attacked as a direct tax, invalid because not appor- 
tioned, or as a violation of the “ due process ” clause of the Fifth 
Amendment. In the first case, there is a direct and specific con- 
stitutional limitation upon the taxing power of Congress; in the 
second, there are only the “vague contours” *® of the Fifth 
Amendment. In the first case, the Supreme Court is in reality 
passing upon a question of fact; in the second, it is determining a 
matter of policy. 

In Saltonstall v. Saltonstall,’°° the settlor had created a trust 
with a life interest to himself, reserving the right of modification 
with the consent of one trustee; this right was exercised to divest 
himself of the income. Under the Massachusetts succession duty, 
the amount of the property transferred was used in computing the 
tax. The Supreme Court, after pointing out that the tax was on 
the beneficiary, said that it was based on “the shifting of 
the economic benefits and burdens of property,”*” and that, 
where the power of revocation was reserved to the donor or to 
another, the acquisition of the property by the beneficiary was 
incomplete until the donor’s death. The tax was held not to 
violate the Fourteenth Amendment. 

The case of Chase National Bank v. United States *** held that 
the proceeds of insurance policies on the deceased’s life made pay- 
able to beneficiaries are subject to the federal inheritance tax when 
the deceased retained the right to change the beneficiary. This 
case is the converse of the Saltonstall case. Here it was the bene- 
ficial interest of the grantor which was not completely transferred 
until his death. The constitutionality of the tax was upheld 
against the contentions that it violated the Fifth Amendment and 
that it was a direct tax on property which was not apportioned. 

The holding in the Chase decision that the tax was not on 
property involved a further advance in the position of the Supreme 
Court. It has been shown that the Court had previously sustained 
inheritance and succession taxes as duties on the privilege or right 
to transmit or receive property on death, rather than taxes 
on property.”°* In the Chase decision, this right of transfer had 





99 See Holmes, J., dissenting, in Adkins v. Children’s Hospital, 261 U. S. 525, 
568 (1923). 101 Jbid. at 271. 103 See note 28, subra. 
100 276 U.S. 260 (1928). 102 278 U.S. 327 (1929). 
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been exercised before death, although the deceased retained the 
power to undo what he had done. The Court held both here and 
in the Saltonstall case that the non-exercise of this power on death 
was the completion of the transfer. In other words, the transfer 
taxed may be passive as well as active. Just as the bundle of 
rights constituting property ownership may be broken up into its 
component parts for the imposition of excise duties, so the sepa- 
rate right of transfer may be further broken up by partial exercise, 
and the retention until death of any beneficial power to deal with 
property can be taxed. 

But has Congress the constitutional right to base an inheritance 
tax upon the proceeds of a life insurance policy to a named bene- 
ficiary, even where the deceased retained the right to change the 
beneficiary? Because it sustains this power of Congress, the 
Chase decision has been characterized as “ most unfortunate from 
both a legal and an economic viewpoint.” *°* The economic wis- 
dom of the tax is, however, for Congress to decide. Legally, it is 
submitted, the case is sound. It has been urged that the proceeds 
of such policies pass only by contract and not by testamentary dis- 
position.*°° This argument overlooks the fact that, in reserving 
the right of revocation, the assured retained actual property rights 
in the contract, with which he could deal during his entire lifetime. 
The tax is based, not on the right to regulate succession, but on 
the privilege of transfer or receipt.*°° A more serious objection 
can be based on the fact that the assured does not usually have the 
right to collect the amount of the policy, at least in full, during 
his lifetime. That right springs up at his death, so that the tax, 
at least to the extent of the excess of the amount of the policy over 
the amount the assured could have realized before his death, may 
be said to be on property not transferred but created by death, 
and therefore a direct tax. To this, the Court in effect answered 
in the Chase decision that it is not unreasonable in valuing the 
estate of the deceased passing by death to include property created 
by expenditures of the deceased in connection with which he re- 
tained valuable rights, as well as property which he fully enjoyed. 





104 Hanpy, INHERITANCE AND OTHER LIKE TAXES (1929) § 276; cf. (1929) 42 
Harv. L. REv. 833; (1929) 29 Cor. L. REv. 532. 

105 Hanpy, loc. cit. supra note 104. 
106 See notes 29, 30, supra. 
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In further answer, it may be said that, as the Frick case **’ may be 
taken as indicating, the estate tax, insofar as the proceeds of life 
insurance policies are concerned, partakes of the nature of a suc- 
cession as well as a transfer tax. A statute is not invalid because 
it includes both kinds of death duties.*°* The right of a bene- 
ficiary to collect on a policy taken out by the assured is certainly a 
privilege enjoyed under the law, so that the tax is not necessarily 
on property as such.**” The inclusion of this excise in a death tax, 
at least where the assured had retained the right to change the 
beneficiary, is not so unreasonable as to constitute a violation of 
due process of law, particularly in view of the decisions upholding 
the inclusion of transfers inter vivos when made in contemplation 
of death or to take effect in possession or enjoyment at or after 
death,**® or by the exercise of a power of appointment.” 

It has been said *** that the Chase decision overruled dicta in 
the Frick case to the effect that the proceeds of life insurance 
policies could not be constitutionally included in the estate tax. 
But there are no such dicta in the Frick case, only observations 
that constitutional questions were presented; and moreover, most 
of the policies involved in the Frick case had been irrevocably 
transferred. 

Final Transfers 


The most important question of constitutional law which is 
raised in this subject is the problem of whether Congress can 
validly include under the estate tax the proceeds of insurance 
policies on the life of the deceased unconditionally and irrevocably 
transferred by the assured more than two years before his death 
and not in fact in contemplation of death, as that term has hereto- 
fore been understood. This question is raised by the present act 
in respect to unconditional and irrevocable appointments of bene- 
ficiaries, if the statute is to be construed as has been urged,*** and, 





107 268 U.S. 238, 251 (1925). 

108 Stebbins v. Riley, 268 U. S. 137 (1925). 

109 For a collection of instances where a tax has been held imposed upon a par- 
ticular use of property in the exercise of a single power over property, and so an 
excise which need not be apportioned, see Bromley v. McCaughn, 280 U. S. 124 
(1929). 

110 See note 33, supra. 

111 Chanler v. Kelsey, 205 U. S. 466 (1907). 

112 Hanpy, loc. cit. supra note 104. 113 See pp. 741-43, supra. 
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if the contentions of the writer are incorrect,’** may also be raised 
in respect to unconditional and irrevocable assignments. 

The right of Congress to compute a death tax upon the proceeds 
of life insurance policies finally transferred by the deceased be- 
fore death may be defended on three different grounds: (1) That 
the act treats such final transfers as gifts and in effect subjects 
them to a gift tax. (2) That the act conclusively presumes such 
transfers to be in contemplation of or intended to take effect in 
possession or enjoyment at death. (3) That the final transfer of 
life insurance policies inter vivos is treated as a testamentary act, 
like but not included in transfers in contemplation of or to take 
effect in possession or enjoyment at death.’ 

Congress has the right under the Constitution to tax gifts inter 
vivos, and the tax can be graduated, even though the gift was with- 
out testamentary character.**® The fact has been recognized that 
most dealings with life insurance policies, particularly when they 
are taken out for or transferred to the assured’s family, partake of 
the nature of gifts.” The beneficiary in receiving a gift exercises 
a privilege, just as the donor does in making one. The Gift Tax 
Act of 1924 fell upon the donor,*** but there seems to be no good 
reason why it should not be made as taxable to give as to receive. 

If the act of 1926 is to be considered as imposing a gift tax in 
addition to the estate tax, the chief constitutional difficulty would 
arise in determining. whether there was an adequate basis for 
taxing final transfers of life insurance policies and no other gifts. 
It could be claimed that the classification was arbitrary and un- 
reasonable, and therefore invalid under the Fifth Amendment.*”® 





114 See pp. 743-45, supra. 

115 A fourth possible theory of defense is that the tax may be constitutional 
under the Sixteenth Amendment. But the proceeds of life insurance policies paid 
by reason of the death of the assured obviously do not come within the definition 
of “income ” adopted by the Supreme Court. Stratton’s Independence v. Howbert, 
231 U.S. 390, 415 (1913) ; Doyle v. Mitchell Bros. Co., 247 U. S. 179, 185 (1918) ; 
Eisner v. Macomber, 252 U.S. 189, 207 (1920); Bowers v. Kerbaugh-Empire Co., 
271 U. S. 170, 174 (1926). Such proceeds are expressly excluded from the income 
tax. Act of Feb. 26, 1926, c. 27, § 213(b) (1), 44 Stat. 23, 26 U.S. C. Supp. III § 954 
(1929). 

116 Bromley v. McCaughn, 280 U. S. 124 (1929). 

117 Central Bank of Wash. v. Hume, 128 U. S. 195 (1888); Tyler v. Treasurer 
& Receiver Gen., supra note 21. 
118 See note 43, supra. 
119 See Schlesinger v. Wisconsin, 270 U. S. 230 (1926). 
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But there is a strong presumption that any classification made by 
Congress in pursuit of a lawful object is reasonable. Not all 
property need be taxed alike.’*? Insurance policies differ from 
other classes of property in that, in general, they only become 
fully payable at death. Moreover, even though there is no express 
legal obligation on the part of the assured in the final transfer of 
a policy to pay future premiums until death, there is generally 
such an understanding or at least intent, unenforceable in law,*** 
but nevertheless recognizable by Congress. The payment of sub- 
sequent premiums after the final transfer of a policy may be taken 
as characterizing the whole transaction as in reality a series of 
gifts, the sum of which is less than what they together create.*°* 
These distinguishing characteristics justify the presumption of 
validity, despite doubts of economic wisdom. 

But this is not the theory upon which Congress seems to have 
acted. The gift tax of 1924 has been repealed. The theory of 
the present tax is that of a death duty. In the Reinecke case,'** 
the Supreme Court expressly held that the act in no sense imposed 
a tax on gifts. It is immaterial that Congress might by one means 
have received a revenue from the transfer of life insurance policies, 
if in imposing a death tax based on such policies it has chosen to 
act in another way.'** 

It is likewise doubtful if Congress in section 302(g) intended 
to raise a conclusive presumption that final transfers of life insur- 
ance policies were transfers in contemplation of death or to take 
effect in possession or enjoyment at or after death. Where such 
presumptions are raised in section 302(c) and (d), they are 
expressed.*”° 

If this was the intent of Congress, however, the constitution- 
ality of its enactment is doubtful under the Schlesinger case.’*® 





120 Nicol v. Ames, 173 U. S. 509 (1899); Northwestern Mut. Life Ins. Co. v. 
Wisconsin, 247 U. S. 132 (1918) ; Citizens Nat. Bank v. Durr, 257 U.S. 99 (1921). 

121 See Nichols v. Coolidge, 274 U. S. 531 (1927); Vaughan v. Riordan, 280 
Fed. 742 (W. D. N. Y. 1921). 

122 See cases cited in note 117, supra; Matter of Hartman, 133 Misc. 428, 
232 N. Y. Supp. 672 (1928). 123 278 U.S. 339, 347 (1920). 

124 See Holmes, J., dissenting, in Chanler v. Kelsey, 205 U. S. 466, 482 (1907). 
But see Wagner v. Covington, 251 U. S. 95, 102 (1919). 

125 It might be said, however, that the wording of § 302(g) was carried over 
intact from earlier acts. 

126 Schlesinger v. Wisconsin, 270 U. S. 230 (1926), 
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Of course, it may be urged with considerable force that a con- 
clusive presumption that a transfer six years before death was in 
contemplation thereof is different in kind from a similar presump- 
tion that a final transfer of life insurance policies was so made. 
The first presumption fixes an arbitrary time limit, the second 
characterizes a class of transactions irrespective of time, and 
dealings with respect to life insurance policies have in general 
certain characteristics peculiar to themselves. Even though final 
transfers of life insurance policies have been held not to come 
within the legislative definitions of transfers in contemplation of 
and to take effect at death,’*’ these definitions are only interpre- 
tations of the meaning of the legislature. The taxing body can 
itself change the definition, if it does not act unreasonably.’** It 
must be recognized, however, that in proceeding along this line of 
reasoning, we are moving dangerously close to a theoretical con- 
clusion which in fact may result in a direct tax. 

The hypothesis which seems most in accord with the language 
and general structure of the act, is that Congress has constituted 
final transfers of life insurance policies a third class of transfers 
inter vivos sufficiently testamentary in nature to be included in 
the death tax. The arguments which have been advanced to 
justify congressional power to tax gifts of life insurance policies 
alone, and to provide that final transfers of such policies are 
transfers in contemplation of death, are here applicable also.’*® 

While it is difficult to distinguish life insurance policies from 
any other kind of property with respect to a conclusive presump- 
tion that such transfers as a class have been made to avoid taxa- 
tion, it is a closer question whether final transfers of such policies 
sufficiently resemble gifts by will or intestacy so that Congress 
may declare their substantial identity for the purpose of taxation. 
Perhaps the strongest features of similarity are that full enjoy- 





127 See pp. 738-40, supra. 

128 Estate of Reynolds, 169 Cal. 600, 147 Pac. 268 (1915) ; State v. Pabst, supra 
note 63. See also Will of Allis, supra note 64, holding that a final transfer of a life 
insurance policy is to be deemed a transfer to take effect in possession or enjoyment 
at death under the Wisconsin death tax, and that such a construction of the act did 
not violate the Fourteenth Amendment. But the Pabst case largely relied upon 
the reasoning in Estate of Ebeling, 169 Wis. 432, 172 N. W. (1919), which upheld 
the section of the Wisconsin act declared unconstitutional in the Schlesinger case, 

129 See pp. 751-53, supra. 
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ment of the policies can ordinarily be had only upon the death of 
the assured, and that the assured must be taken as having this in 
mind at the time of transfer. 

It is inherent in a final transfer that the assured retains no 
further beneficial interests in the policies, but this may also be 
true in transfers in contemplation of death. In some cases, the 
assignee or beneficiary may have had the right to receive the entire 
face amount of the policy before the assured’s death **° and the 
transfer may have been made without any actual thought of death, 
but “ the law allows a penumbra to be embraced that goes beyond 
the outline of its object in order that the object may be se- 
cured.” *** When the object of Congress is lawful and the means 
are not prohibited, it is not for the Court to examine into the 
degree of necessity.?* , 

But it must be remembered that we are not concerned with the 
Fifth Amendment alone. Arguments directed against unduly 
limiting the power of Congress through the “ due process ” clause 
may be inapplicable when the Constitution itself imposes a 
specific limitation upon how Congress may act. The provisions 
that direct taxes must be apportioned constitute a definite check 
which must be observed. 

The constitutionality of the tax in the aspect we are here con- 
sidering may come before the Supreme Court in any one of four 
different ways: The final transfer of insurance policies on the 
deceased’s life may have been by way of assignment, and the con- 
stitutionality of the tax may be contested (a) by the executor, 
or (b) by the assignee. Or the transfer may have been by way 
of appointment of a beneficiary, and the constitutionality may be 
contested (c) by the executor, or (d) by the beneficiary. The 
decisions in each of these four instances will not necessarily be the 
same. 

The estate tax act includes the entire proceeds of life insurance 





180 The cash surrender value may in time under some policies equal the amount 
payable at death. 

131 See Holmes, J., dissenting, in Schlesinger v. Wisconsin, 270 U. S. 230, 241 
(1926) ; Capital City Dairy Co. v. Ohio, 183 U. S. 238 (1902); Purity Extract & 
Tonic Co. v. Lynch, 226 U. S. 192, 201 (1912) ; Hebe Co. v. Shaw, 248 U. S. 297 
(1919) ; Pierce Oil Corp. v. Hope, 248 U. S. 498 (1919); Ruppert v. Caffey, 251 
U. S. 264, 283 (1920) ; James Everard’s Breweries v. Day, 265 U.S. 545, 560 (1924). 

182 James Everard’s Breweries v. Day, 265 U.S. 545 (1924). 
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policies received by beneficiaries other than the executor, subject 
to the $40,000 exemption. When the policies are finally assigned 
before death, the assignee receives definite rights, which may 
become worth more, but which have an ascertainable and gen- 
erally realizable value at the time of transfer. At least to this 
extent, the death of the assured does not alter the situation, but 
the tax takes no cognizance of this fact. The distinction between 
final assignments of life insurance policies and transfers of other 
kinds of property must therefore depend largely, if not entirely, 
upon whether the transaction has sufficient testamentary flavor. 
But here again, to the extent of the rights given at the time of as- 
signment, it becomes difficult to distinguish between such a trans- 
fer and any other gift inter vivos. 

The tax is imposed in the first instance upon the estate, and the 
rights of collection from the beneficiaries or proceeds may in some 
cases prove worthless. After a final transfer of a life insurance 
policy, the assured has no property rights therein which devolve 
at his death. Death makes the rights he has given more valuable, 
but transfers nothing. Yet the act must be justified, as against 
the estate, as a transfer duty. 

The precise line which sets off direct taxes from others can not 
be fixed.*** A direct tax, however, can not be made into an excise 
duty by calling it such.*** The historical background has been 
relied upon heavily in determining that taxes based on the giving 
or receiving of property under testamentary law are not direct, 
within the meaning of the Constitution. No such background 
softens a tax based on the amount of money received from an 
insurance company by virtue of a contract in which the assured 
had transferred all his interest before he died.**° Whether or not 
the direct tax clauses have outlived their usefulness,**® it is not 





133 Bromley v. McCaughn, 280 U. S. 124 (1929). 

184 Dawson v. Kentucky Distilleries Co., 255 U. S. 288, 294 (1921) ; Pollock v. 
Farmers’ Loan & Trust Co., 157 U. S. 429 (1895). 

135 There was no reference to life insurance policies in any federal death tax 
before the Revenue Act of 1918. In England, “any annuity or other interest pur- 
chased or provided by the deceased ” was included in the property upon which the 
succession tax was based by the Finance Act of 1894. The proceeds of insurance 
policies on the life of the deceased were held not to be covered by the Succession 
Duty Act of 1853. Lord Advocate v. Fleming, [1897] A. C. 145. 

136 “ Deprecated by all, emasculated by the Sixteenth Amendment, the di- 
rect tax clause nevertheless remains to trammel the Congressional taxing power. 
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for the Supreme Court to amend the Constitution. A tax “im- 
posed upon property solely by reason of its ownership,” is direct.*” 

Whatever the bearing of the due process clause, these consid- 
erations would seem to invalidate, as against the assured’s estate, 
any inclusion within the act of final assignments of life insurance 
policies.*** But it is the payee of the policy, not the estate of the 
assured, who bears the ultimate liability for the tax. Would it be 
constitutional as against the assignee, as a succession duty? 
Death, even after a policy has been assigned, brings the as- 
signee certain rights of collection which he did not before have. 
But the tax is computed on the entire proceeds, with no reference 
to the value of the amount which the assignee could have realized 
from the policy at the time of assignment; moreover, the assignee 
owned all the existing interests in the policy before the assured 
died. Here too the tax seems to be imposed upon the property as 
a whole. The presumption of reasonableness may stretch far 
enough to allow Congress to say that the assignee is paying a 
succession duty without violating the “due process” clause; but 
the web of reasoning seems too thin to cloak the fact of direct 
taxation. 

Is the situation as to constitutionality improved if the tax in- 
cludes final transfers by appointment only, rather than those by 
assignment? It has been argued that Congress has in fact in- 
tended to make such a differentiation, and that the differentiation 
of itself would not be unreasonable.**® But this contention as- 
sumes that Congress has the constitutional right to tax such trans- 
fers at all. The case for upholding the tax as an excise duty seems 
stronger if it is only applied to final transfers by way of appoint- 





. . . The genesis of the clause that direct taxes be apportioned according to popula- 
tion was the dispute in the Constitutional Convention over the basis of representa- 
tion in Congress. It was introduced in order to lessen the desire of the South to 
include the slaves in this basis; it failed utterly to achieve its purpose but re- 
mained, a relic of the great compromise. It is not clear why direct taxes were chosen 
as those which had to be apportioned. It is equally uncertain what the members 
meant by the term ‘ direct taxes.’” Note (1926) 26 Cox. L. Rev. 852. But see 
Eisner v. Macomber, 252 U.S. 189, 206 (1920). 

187 Knowlton v. Moore, 178 U. S. 41, 81 (1900) ; Pollock v. Farmers’ Loan & 
Trust Co., 157 U. S. 429 (1805); see (1926) 39 Harv. L. Rev. 888, 889. 

188 But see contra: Hanna, Some Legal Aspects of Life Insurance Trusts 
(1930) 78 U. or Pa. L. REv. 346, 373-79. 

139 See pp. 741-45, supra. 
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ment. If the beneficiary can not borrow on the policy or receive 
its cash surrender value before the death of the assured, he ac- 
quires the legal right of collection only at such death. But the 
value of the property would still be ascertainable as of the date 
of transfer, and all the other elements of the situation are the 
same. The difference between a direct tax and an excise duty 
can not be made to depend, in the words of the Court in Chase 
National Bank v. United States, upon “the mere choice of the 
formalities which may attend the donor’s bestowal of benefits.” **° 


Intermediate Situations 


Even the proceeds of a life insurance policy finally transferred 
within two years of death would be subject to the tax if the con- 
clusive presumption set forth in section 302(c) is valid. Whether 
or not that clause will be upheld or declared a violation of due 
process of law under Schlesinger v. Wisconsin’ is a matter of 
prophecy. A two-year period is much more reasonable than a six- 
year period, sufficiently so to make the reasoning in the dissenting 
opinion in the Schlesinger case all the more persuasive. 

Assuming that final transfers of life insurance policies inter 
vivos can not validly be reached by the estate tax, is section 
302(d) necessarily unconstitutional? That subsection, it will be 
remembered, includes transfers otherwise final where the assured 
retains the right of revocation with the consent of one or more of 
the beneficiaries or trustees. The Reinecke case*** deals with 
the construction of a prior statute, not with constitutionality. 
Congress should be able to determine what constitutes the reten- 
tion of a beneficial interest, if its determination is not unreason- 
able, and section 302(d) does not seem an unreasonable exercise 
of legislative discretion. A Congressional assumption that in 
general the assured can control the trustees or beneficiaries he 
appoints does not do violence to common knowledge. 

Suppose that in connection with a transfer of life insurance 
policies otherwise final, the assured covenanted to pay future 
premiums. Such a clause might be taken as helping to relate the 
entire transaction to the time of the assured’s death through the 
series of promised future gifts, but it is difficult to perceive how it 





140 248 U.S. at 338. 141 270 U.S. 230 (1926). 142 278 U.S. 339 (1929). 
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alters the effect of the transfer already made, so as to make its 
inclusion within the tax constitutional. A covenant to pay the 
premiums by the assignee or beneficiary, on the other hand, would 
further dissociate the transfer from the death of the assured. 
Probably the strongest case which could be presented against the 
constitutionality of the tax would be upon a contest by the execu- 
tor of an assured who had finally transferred his policies in trust, 
with sufficient cash or securities to pay the premiums as they came 
due, the trustee covenanting to pay the premiums. 


CoNCLUSION 


It has been seen that the proceeds of insurance policies payable 
to the estate of the assured are included under the federal estate 
tax, and that the statute also validly includes the proceeds of 
such policies payable to beneficiaries other than the executor, 
where the assured has retained the right of change or revocation. 
Apparently the proceeds of policies unconditionally and irrevo- 
cably transferred in contemplation of death, as that term has been 
defined by the courts, are also included, although the constitu- 
tionality of the provision that any transfer within two years of 
death is conclusively deemed to be in contemplation thereof has 
not been determined. If the conclusions of this article are correct, 
the act is meant further to include the proceeds of policies finally 
transferred, not in contemplation of death, when such final trans- 
fer is by way of appointment of a beneficiary other than the ex- 
ecutor, but the act does not apply when such final transfer is by 
way of assignment. In any event, the retroactive provisions of 
the act are unconstitutional as to final transfer of such policies 
completed before its passage. In the opinion of the writer, the act 
would also be unconstitutional as to subsequent final transfers, 
particularly if it were construed to cover assignments. While a 
gift tax on the proceeds of life insurance policies alone might not 
violate the Fifth Amendment, the act is not based upon that the- 
ory; a death tax upon the proceeds of such policies seems in fact 
a direct tax on property and therefore unconstitutional because 
not apportioned. 

Reuben Oppenheimer. 


BaAttTrmmoreE, MARYLAND. 
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LORD HALE AND BUSINESS AFFECTED WITH A 
PUBLIC INTEREST 


I 


N the seventeenth century, about 1670, Sir Matthew Hale, then 
Lord Chief Justice of the King’s Bench of England, concluded 
an essay on the ports of the sea and put it away among his private 
papers. About one hundred years later, this essay, together with 
another of Lord Hale’s, was presented to Francis Hargrave, Bar- 
rister at Law. He was so struck with their value that he enter- 
tained the project of publishing them along with some other man- 
uscripts in a collection of law tracts. The announcement of this 
project evoked such slight interest that Hargrave confessed, “‘ my 
feelings were so hurt, that I was upon the point of retreating.” It 
was only upon the urging of “ several respectable persons ” that 
he was induced to pursue his undertaking, and this he did with 
“little hope of exciting any considerable attention.” * 

So it was that in 1787 Hargrave’s Collection of Tracts Relative 
to the Law of England was presented to an indifferent bar. Its 
chief purpose was to call into general use a number of valuable 
manuscripts which hitherto had been confined to private libraries.’ 
Of these, the principal tract was a treatise by Lord Chief Justice 
Hale in three parts,* of which the second is the essay De Portibus 
Maris. In a now famous paragraph which occurs therein, Lord 
Hale referred to certain wharves as “affected with a publick 
interest.” * 

About one hundred years later, in 1876, the Supreme Court of 
the United States had before it legislation of the state of Illinois 
regulating grain elevators and, among other things, fixing the 
charges for the services rendered by them.° This legislation had 





1 HarGcrave, Law Tracrs (1787) Preface, ii, iii. 

2 See HarcRAVE, LAw TRACTS, at i. 

3 “ Pars Prima. De Jure Maris et Brachiorum eiusdem. Pars Secunda. De 
Portibus Maris. Pars Tertia. Concerning the customs of goods imported and 
exported.” 

4 See Harcrave, Law Tracts 77-78. 

5 Munn v. Illinois, 94 U. S. 113 (1876). 
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been challenged as violative of the Fourteenth Amendment of the 
Constitution. Chief Justice Waite framed the constitutional 
issue, and then said: 







“ This brings us to inquire as to the principles upon which this power 
of regulation rests. ... Looking, then, to the common law, from 
whence came the right which the Constitution protects, we find that 
when private property is ‘affected with a public interest, it ceases to be 
juris privati only.’ This was said by Lord Chief Justice Hale more 
than two hundred years ago, in his treatise De Portibus Maris, 1 Harg. 
Law Tracts, 78, and has been accepted without objection as an essential 
element in the law of property ever since.” ° 














Fifty years later we find Mr. Justice Sutherland, speaking for the 
Court in the case of Tyson v. Banton,’ saying that “ Lord Hale’s 
statement that when private property is ‘affected with a public 
interest, it ceases to be juris privati only,’ is accepted by this court 
as the guiding principle in cases of this character.” ® 

Lord Hale’s statement has stood unchallenged for fifty years, 
but the path of the Court in applying it to concrete cases is strewn 
with dissenting opinions which furnish ample evidence of vigor- 
ous and uncompromising strife. Five to four and six to three 
decisions are the rule and not the exception. Before entering into 
a detailed study of these troubled cases, it is proposed to examine 
the origin of the major premise which alone has stood secure and 
aloof while the fortunes of the strife have shifted from side to 
side. 

Lord Hale was a prolific writer.? His Analysis of the Civil Part 
of Our Law which, as Hargrave says, is the foundation upon which 
Blackstone raised a superstructure,’® provides a necessary per- 
spective from which to view the particular work with which we 
are concerned. Like Alice in Wonderland, Lord Hale gave his 




























6 Ibid. at 125, 126. 
7 273 U.S. 418 (1927). 
8 Ibid. at 438. 
® A list of Lord Hale’s writings will be found in Wixt1aMs, SiR MatTHEW HALE 
(1835) c. XIII, and 1 Camppett, Lives oF THE CHIEF JUSTICES OF ENGLAND 
(1849) c. XVIII. See also Hare, History oF THE Common LAw oF ENGLAND 
(Runnington’s ed. 1820) xlvi. 

10 HarGRAVE, Law Tracts, at xii; see 2 CAMPBELL, op. cit. supra note 9, Cc. 
XVII, at 457. 
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own meaning to words, and it is in the Analysis that we can best 
discover that meaning. 

In the Analysis, Lord Hale makes three major divisions of the 
law — the rights and powers of the king, the rights of persons, and 
the rights of things. Under the rights and powers of the king, 
Lord Hale outlines the regulation of trade and commerce: his 
power over coinage, his power to designate places of public com- 
merce and to prohibit forestalling in them, his power to regulate 
weights and measures, and, lastly, his power to regulate excessive 
prices." The rights of things he divides into those that are juris 
publici and those that are juris privati. Those things that are 
juris publici “ are such as, at least in their own use, are common 
to all the king’s subjects ” and he gives, as examples, common 
highways, common bridges, common rivers, common ports, or 
places for arrival of ships. The law on this subject related to the 
repair of highways and bridges, and the existence of nuisances in 
common rivers or ports.’* As to things that are juris privati, he 
divides them into the well known classification of things personal 
and things real.** 

It will be noted that in Lord Hale’s mind the ordinary pursuits 
of trade and commerce are neither juris privati nor juris pub- 
lict. The examples he gives of things juris publici are highways, 
bridges, rivers, and ports. The king’s powers over trade and com- 
merce, including his power to regulate excessive prices, are out- 
lined under the first heading, and there is nothing to suggest that 
the right of regulation was qualified by a legislative or judicial 
finding that the particular trade was juris publici. 

A further reference to the Analysis will enable us to make the 
definite statement that to Lord Hale the notion of juris publici not 
only had no relation to the regulation of trade and commerce, but 
also had no connection with the notion that a trade or occupation 
was “common.” Under the heading of things personal, which, as 
we have already noted, are juris privati, Lord Hale has two 
headings —things in action that arise by express contract and 
those that arise by implied contract. And under the latter head- 
ing, he says, “In persons that undertake a common trust, it is 





11 Hare, ANALYSIS OF THE LAw (2d ed. 1716) § V, at 11. 
12 Jd. § XXIII, at 57. 
13 Jbid. 
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implied that they perform it; and otherwise an action on the case 
lies,” and instances the case of a common host, a common carrier 
or bargeman, a common farrier, a common “taylor,” and the 
like.** 

Let us set the Analysis aside and turn to Lord Hale’s two manu- 
scripts, De Jure Maris and De Portibus Maris. In these two 
papers, we find a detailed discussion of highways, bridges, rivers, 
and ports, and we find limitations circumscribing the notion of 
juris publici. .It was not every highway, or bridge, or river, or 
port that was juris publici. Little streams or rivers that were not 
a common passage for the king’s people were private, whereas 
rivers, whether fresh or salt, whether tidal or not, that were “ of 
common or publick use for carriage of boats or lighters ” were 
“ prima facie publici juris.’** Insofar as the small streams were 
used by the public, however, the king enjoyed certain prerogatives 
in them. For instance, if a private person operated a ferry, not 
for the use of himself and his family, but for the use of all the 
king’s subjects that ferry became “a thing of public interest and 
use.” *® Every such ferry must serve all who would use it, it must 


be kept in good order and could take only a reasonable toll. So 
it was that if a common bridge was broken, a ferryman, who 
operated without a charter from the king, or by lawful prescrip- 
tion, was required to render to the king all of his profits above a 
reasonable return.’ In an age of undeveloped engineering 
technology, a ferry often took the place of a bridge, but it was 


only when it performed this function that it became publici juris.** 


Even as the king enjoyed certain rights in a private stream, so 
the subjects enjoyed certain rights in a public one. They might 
fish by grant or prescription, but they must not erect new weirs or 
stakes that might interfere with navigation. Translated into legal 





14 Jd. § XLI, at 108. 

15 De Jure Maris, c. III, HARGRAvE, LAw Tracts 8-9. 

16 Tbid. at 6. 

17 Ibid. at 7. 

18 When the bridge called Heckbeth bridge in Nottingham was out of repair 
and it was not known who should repair it, the king granted a temporary ferry 
and prescribed the rates which might be charged for passengers. The bargeman 
was allowed to retain enough to defray his expenses, and, if it could be ascertained 
who should repair the bridge, the surplus should go to the king, but if it was still 
impossible to ascertain who should repair the bridge, the king, “en charitatis 
intuitu,” granted the surplus for the repair. Ibid. 
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language, “the jus privatum . . . must not prejudice the jus pub- 
licum.”*® So if the subject acquired, by prescription, the prop- 
erty in a navigable stream, the stream was still subject to the jus 
publicum. Lord Hale cited as authority the proposition that if 
the soil of a highway was a private person’s freehold it was still 
charged with the public interest of the people.” 

Let us look now at Lord Hale’s exhaustive study of the law 
relating to the ports of the sea.”* He first points out that a port is 
not merely a haven but a place which has keys, wharves, cranes, 
and warehouses. It also has privileges and franchises. It is a 
place of common resort of merchants, and has, of necessity, a 
market. It has as incidents certain common tolls, such as 
wharfage and land-leave, which might be taken only by one hav- 
ing a lawful title by charter or prescription. The king is prima 
facie owner of every public port, yet a subject might become owner 
by charter or prescription.” 

Lord Hale next considers the threefold rights that meet in every 
public port.”* They are the jus privatum, the jus publicum,” and 
the jus regium.”> The jus privatum is the interest of propriety or 
franchise,”* which, as we have seen, the subject may acquire by 
charter or prescription. The subject is then entitled to exact cer- 
tain tolls such as anchorage, ballastage, keelage, and others. The 
subject also has an interest in the shore adjacent to the port for 
the erection of wharves, cranes, and warehouses. He may charge 
certain duties or tolls for services rendered in connection with the 
loading and unloading of merchandise. These tolls or duties de- 
rive their title from three sources— convention or agreement, 
prescription or custom, and charter or grant. 





19 Ibid. at 22. 

20 Ibid. at 36. 

21 De Portibus Maris, ibid. at 45. 

22 Tbid. at 51. 

3 De Portibus Maris, c. VI, ibid. at 72. 

24 The jus publicum requires that the port be free and open for subjects and 
foreigners to come and go with their goods; that no new tolls or charges be 
imposed nor the old enhanced; that the port be free from nuisances that might 
impede access to it. Ibid. at 84. 

25 The jus regium enables the king to close the port in time of public danger, 
to prohibit the importation or exportation of certain goods, to levy customs duties. 
De Portibus Maris, cc. VIII, IX, ibid. at 89 et seq. 

26 Jbid. at 72. 
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With respect to conventional duties or tolls, they in turn are 
divided into four classes. First,-Lord Hale states that “no man 
can erect a new publick port without the king’s license; neither 
can he take out of a port any certain constant rates for the lading 
of merchandizes, but he may make particular agreements with 
every one that comes there by his consent to land his goods.” ** 


“>, A man for his own private advantage may in a port town set up 
a wharf or crane, and may take what rates he and his customers can 
agree for cranage, wharfage, housellage, pesage; for he doth no more 
than is lawful for any man to do, viz, makes the most of his own. And 
such are coal-wharfs, and wood-wharfs, and timber-wharfs, in the port 
of London and some other ports. But such wharfs can not receive 
customable goods against the provision of the statute of I. Eliz. cap. 11. 


“3. If the king or subject have a publick wharf, unto which all 
persons that come to that port must come and unlade or lade their 
goods as for the purpose, because they are the wharfs only licensed by 
the queen, according to the statute of I. El. cap. 11. or because there is 
no other wharf in that port, as it may fall out where a port is newly 
erected; in that case there cannot be taken arbitrary and excessive 
duties for cranage, wharfage, pesage, &c. neither can they be inhanced 
to an immoderate rate, but the duties must be reasonable and moderate, 
though settled by the king’s license or charter. For now the wharf and 
crane and other conveniences are affected with a publick interest, and 
they cease to be juris privati only; as if a man set out a street in new 
building on his own land, it is now no longer bare private interest, but 
it is affected with a publick interest. 


“4. But in that case the king may limit by his charter and license 
him to take reasonable tolls, though it be a new port or wharf, and 
made publick; because he is to be at the charge to maintain and repair 
it, and find those conveniences that are fit for it, as cranes and 
weights.” 7° 


With respect to duties or tolls arising by prescription, Lord 
Hale states that they exist in “many and almost all ” ancient 
ports. He says, “ All that I shall need to add concerning this 
is, that the duties settled in ancient ports by prescription ought 
not to be. inhanced, nor enlarged beyond their usual rate or 





27 Ibid. at 77. 28 Ibid. at 77-78. 
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number; for it is part of that jus publicum that is vested in the 
commonalty, to have their access thither as freely as formerly 
was used.” ° 

With respect to duties or tolls arising by charter or grant, these 
are “ accidental, occasional and temporary,” granted by the king 
to serve some particular purpose such as the construction of a 
new key or the repair of an old one, or the building or repair of a 
wall around a port town. 

So we see that the subject has an interest in constructing and 
maintaining facilities for the handling of goods in a public port. 
This is the jus privatum. But superimposed upon this jus 
privatum is the jus publicum, or interest of the users of these 
facilities, the merchants and traders, which requires that in the 
enumerated cases the tolls shall not be excessive. It is not without 
significance that Lord Hale has made a detailed classification and 
sub-classification of the various types of wharves and the various 
methods by which the jus publicum is to be secured. One class 
of wharves is clearly excepted from the jus publicum, wharves 
erected by a man for his own private advantage and exemplified 
by coal-wharves, wood-wharves and timber-wharves in the port 
of London and some other ports. In the paragraph immediately 
following this one, in class three under conventional duties, as 
quoted above, Lord Hale refers to “a publick wharf.” Reading 
this in conjunction with the previous paragraph Lord Hale seems 
to set up a distinction between a private wharf, limited to a cer- 
tain type of goods such as coal and wood, and a public wharf 
“unto which all persons that come to that port must come.” He 
then points out that persons must come to such a wharf either 
because it is the only wharf in a new port or because it is the only 
wharf licensed under the Statute of I Elizabeth, c. 11, to receive 
customable goods.*° These wharves are “ affected with a publick 
interest ” and the tolls or duties must be reasonable and may be 
limited by the king in his charter. 

At a later point in De Portibus Maris, Lord Hale summarizes 





29 Ibid. at 78. 

30 The statute of 1 Exiz., c. 11 (1558), recites in its preamble that the Queen’s 
revenue has been seriously impaired by smuggling, and then requires that all goods 
be loaded or unloaded during daylight and only at keys or wharves commissioned 
by the Queen. 
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the dominant considerations which enter into the jus publicum, 

as follows: 

“1, They [ports] ought to be free and open for subjects and foreigners, 
to come and go with their merchandise. . . . 

“2, There ought to be no new tolls or charges imposed upon them 
without sufficient warrant, nor the old inhanced. .. . 

“3. They ought to be preserved from impediments and nuisances.” ** 


It is interesting to note in passing that nowhere in Blackstone’s 
Commentaries is there a word about anything being affected with 
a public interest. Blackstone, we may assume, read Lord Hale’s 
Analysis with a trained and critical eye.** Consequently, it is not 
without significance that when Blackstone formulated the rights 
of things he straightway divided them into things real and things 
personal and rejected Lord Hale’s preliminary division into rights 
of things that are juris publici and those that are juris privati.** 
Nor is it without significance that when Blackstone is discussing 
the king’s right to grant franchises for ports he mentions the 
Statute of I Elizabeth, c. 11, as fixing certain wharves for the 
exclusive landing and loading of merchandise and yet says nothing 
about such wharves being affected with a public interest.** 

English judges have used Lord Hale’s statement in a few 
cases, but they have kept it well within its bounds.*° Indeed, it 





31 HARGRAVE, LAw TRACTS 84. 

82 See note 10, supra. 

33 Bri. Como., bk. II, c. II. 

84 Jbid., bk. I, c. VII, $§ 370, 371. It is of interest to note that Blackstone, in 
his treatment of the notion of private business being “ common” or public in that 
an action on the case would lie for breach of the implied contract of careful 
performance, is in perfect agreement with Lord Hale. See ibid., bk. III, c. IX, 
§ 220; p. 764, supra. 

85 The first English case to apply Lord Hale’s principle is Bolt v. Stennett, 
8 T. R. 606 (1800), where it was held that the owner of a licensed wharf must 
permit the use of his crane upon reasonable terms. The court said that “ Lord Hale 
considered a public quay to be like a public street, common to all the King’s sub- 
jects.” Ibid. at 608. In Allnutt v. Inglis, 12 East 527 (1810), it was held that 
the London Dock Company, which by Parliamentary license enjoyed a monopoly 
to receive certain wines, could not lawfully exclude from its docks a cargo owner 
who refused to pay the published schedule of charges. Lord Ellenborough said: 
“ Here, then, the company’s warehouses were invested with the monopoly of a 
public privilege, and, therefore, they must by law confine themselves to take 
reasonable rates for the use of them for that purpose.” But he added that if the 
crown should extend the privilege of receiving these wines to other places, the 
London Dock Company might be freed of the restriction imposed upon it. Jbid. 
at 540. The same position was taken by the other judges. 
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could hardly have been interpreted as a principle which should 
limit the power of Parliament in the regulation of trade and com- 
merce, for Parliament is the sole judge of the constitutionality of 
its acts. For years before Lord Hale wrote, Parliament exercised 
an unlimited power over trade and commerce in statutes prohib- 
iting forestalling, regrating, and engrossing, and by municipal 
ordinances, as well as acts of Parliament, fixing the prices of every 
conceivable article of commerce. At the time of the American 
Revolution, at least eight of the thirteen colonies passed price- 
fixing statutes equally extensive in scope.*® 

The exercise of this power has been checked, but not by the 
judicial interpretation of Lord Hale’s phrase. It has been checked 
because, in the words of Mr. Justice Holmes, people have come 
to think that way. And it was a man named Adam Smith who 
first led them to think that way. 


er | 


At the outset, the introduction of Lord Hale’s principle into 
our constitutional law necessitated a false step. Munn v. Illi- 
nois *" involved legislation of the state of Illinois regulating the 
charges of grain elevators. There is a certain plausibility in the 
application of Lord Hale’s principle to this legislation. A grain 
elevator, insofar as it is on a waterway, bears a certain resem- 
blance to the wharf and crane and other conveniences of the seven- 
teenth century port. But Chief Justice Waite stated Lord Hale’s 
principle in language broad enough to cover any form of private 
property. He said that “ when private property is ‘ affected with 





86 See Jones, Historical Development of the Law of Business Competitions 
(1926) 35 YALE L. J. 905; (1926) 36 id. 42; (1927) 36 id. 351; Adler, Business 
Jurisprudence (1914) 28 Harv. L. Rev. 135. See Ritey, MemorIALs OF LONDON AND 
Lonpon Lire IN THE XIIITH, XIVTH AND XVtH CENTURIES (1868); RiLey, LIBerR 
Asus: THe Wuire Book or THE City oF LONDON (1861). See also the classifica- 
tion of Chief Justice Taft in Wolff Packing Co. v. Court of Industrial Relations, 262 
U. S. 522, 535 (1923), especially class (2), quoted infra p. 774. For a collection of 
these early statutes, see Note (1920) 33 Harv. L. Rev. 838. It is there noted that 
the Rhode Island Act of 1776 fixed the price of wheat, rye, corn, wool, pork, swine, 
beef, hides, salt, rum, sugar, molasses, cheese, butter, peas, beans, potatoes, stockings, 
shoes, cotton, oats, flax, coffee, tallow, turkeys, geese, charcoal, hard soap, English 
hay, teaming work, staves, tobacco, breeches, cocoa, beaver hats, lime, milk, and 
shaves, 87 94 U.S. 113 (1876). 
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a public interest, it ceases to be juris privati only’” and quoted 
Lord Hale for this proposition.** Lord Hale did not say this, 
however. He said that “ now the wharf and crane and other con- 
veniences are affected with a publick interest, and they cease to be 
juris privati only.” *® The false step of Chief Justice Waite is 
readily apparent. By translating the particulars — “the wharf 
and crane and other conveniences ” — into the generic term “ pri- 
vate property,” he transformed the whole course of the American 
law of price regulation. 

Mr. Justice Field, in whose dissent Mr. Justice Strong con- 
curred, was of the opinion that the Chief Justice had gone far 
afield. He said: 


“T do not doubt the justice of the encomiums passed upon Sir Matthew 
Hale as a learned jurist of his day; but I am unable to perceive the 
pertinency of his observations upon public ferries and public wharves 
. . . to the questions presented by the warehousing law of Illinois.” *° 


As Mr. Justice Field read Lord Hale’s writings, the principle of 
“business affected with a public interest” applied only to pri- 


vate property actually “dedicated,” in the strict legal sense, to 
the public use, as when a man dedicates his land to the public 
for a street. If the view of the majority were the law, he said, 
the power to regulate prices would extend to everything “from a 
calico gown to a city mansion.” ** 

For the next fifty years, three canons of judgment intermit- 
tently predominate in the attempt to give meaning to the phrase © 
thus wrenched from its context in Lord Chief Justice Hale’s 
treatise on the ports of the sea and set up in an alien land as con- 
trolling authority in the law of governmental price regulation. 
The appeal is now to a condition of “ virtual monopoly ” justifying 
public interference with /aissez faire; now to a realistic examina- 
tion of economic evils and the reasonableness of the legislative 
cure; with repeated resort, when these fail, to a barren historicity 
which purports to discover in past analogues an enduring touch- 
stone of constitutional validity. In Munn v. Illinois were the 





88 Jbid. at 126. 41 Jbid. at 139. 
39 HarcrAve, Law Tracts 77-78 (italics added), 42 Ibid. at 152, 
40 94 U.S, at 151, 
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seeds of each of these canons. The Fourteenth Amendment was 
but eight years old when the case was decided. It so happened 
that the same issue was presented in two other cases in the same 
year: Chicago, Burlington & Quincy R. R. v. Iowa** and Peik 
v. Chicago & Northwestern R. R.,** involving state regulation of 
railroad rates. All three were argued at about the same time; all 
three were held under advisement for more than a year, and the 
decisions announced on the same day. The Munn case was an- 
nounced first, and the opinions in the two railroad cases followed 
immediately thereafter, simply reaffirming the same principle. It 
is not to be supposed that this chronology was a mere chance. It 
suggests a question, which if borne in mind in considering the 
opinions in the Munn case, may serve to illumine the grounds of 
the decision. 

Chief Justice Waite first enumerates the businesses which have 
been regulated in the past,*° and then, inquiring into the principle 
upon which all this regulation rests, asserts that it is to be found 
in Lord Hale’s now famous phrase. Next comes the question as 
to whether the warehouses fall within the operation of the prin- 
ciple. Chief Justice Waite emphasized the magnitude of the busi- 
ness and the uniformity of prices and declared that this “ may be 
a ‘virtual’ monopoly.” He then concluded that if all of the 
enumerated businesses could be regulated, surely the business of 
the warehousemen could be. If the element of monopoly loomed 
large in the mind of the Chief Justice, it is not stressed in the 
opinion, nor could such a test have been readily reconciled with 
the cited instances of fixing the fees of chimney sweeps, the rates 
of hauling by cartmen, the commissions of auctioneers, and the 
like. Chief Justice Waite’s references to monopoly seem to be 
for the purpose of emphasizing the size and importance of the 
business and not of delimiting a necessary condition to regula- 
tion.*® Mr. Justice Field in his dissenting opinion, made no 





43 94 U.S. 155. 44 94 U.S. 164. 

45 Ibid. at 125. The Chief Justice mentioned ferries, common carriers, hack- 
men, bakers, millers, wharfingers, innkeepers, and the like, as well as an act of 
Congress conferring power upon the city of Washington to regulate, among other 
things, the fees of chimney sweeps, the rates of hauling by cartmen, wagoners, 
carmen and draymen, and the rates of commission of auctioneers. Cf. note 36, 
supra. 

46 In the opinion in this case in the Supreme Court of Illinois, Munn v. People, 
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mention of a monopoly. Evidently that did not seem to him to 
be an issue, and a careful reading of his opinion discloses that he 
deals with all the other arguments of the Chief Justice, point by 
point. Reverting now to our original question, the answer is 
ventured that if the circumstances of monopoly were the decisive 
point in these cases, the Court would have enunciated the prin- 
ciple in the railroad cases first, where the facts were strongest 
and the precedents for regulation substantial,** and then, turning 
to the more novel and difficult questions in the Munn case, would 
have dwelt at length upon the existence of an analogous monopoly 
and the absence of competition. It is submitted that the Court in 
fact enunciated a principle not limited by the finding of a mo- 
nopoly, and when Mr. Justice Field, in his dissent, expressed the 
fear that the principle might be applied to the regulation of the 
prices of “calico gowns” and “city mansions,” he was coming 
closer to the real implications of a literal application of the prin- 
ciple than the Chief Justice would care to admit. 

Shortly thereafter, however, the Court, in other cases, referred 
to the Munn case as holding that the state might regulate the 
prices of businesses which enjoyed a practical monopoly, to which 
citizens were compelled to resort, and which might exact tribute 
from the community unless regulated.** These pronouncements 





69 Ill. 80, 93 (1873), Chief Justice Breese referred to the owners of the warehouses 
as an “ organized combination of monopolists . . . with but one heart, and that 
palpitating for excessive gains.” He added: “.. . public warehouses, public mills, 
the weight and price of bread, and public ferries, are so connected with the public 
welfare, that a government destitute of the power to regulate them . . . would be 
but the shadow of a government, whose blazonry might well be the ‘ cap and bells’ 
and a pointless spear.” Ibid. at 92. 

Chief Justice Breese was very vague as to the source of the power to regulate 
this business. He said, “ We place the right to legislate on this subject upon that 
power, call it by what name you will, inherent in every organized civil govern- 
ment.” Jbid. at 93. Chief Justice Waite’s mild observation that the warehouse 
“may be a ‘ virtual’ monopoly ” is in striking contrast to Chief Justice Breese’s 
heated denunciation, and serves to strengthen the conclusion here ventured; for 
if the fact of monopoly, as distinguished from a business of great public importance, 
was uppermost in Chief Justice Waite’s mind, he would not have had far to go to 
find ample substantiating views. 

47 See Riptey, Ramroaps: Rates AND REGULATION (1923) c. XX. Legislation 
fixing maximum railroad rates had been enacted in the states of Illinois, Iowa, 
Minnesota and Wisconsin. See also note 36, supra. 

48 See Bradley, J., in Sinking Fund Cases, 99 U. S. 700, 747 (1878); Miller, J., 
in Wabash St. Louis & Pac. Ry. v. Illinois, 118 U.S. 557, 569 (1886) ; Spring Valley 
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were quoted with approval by the majority in Budd v. New 
York; *° and on the authority of Munn v. Illinois, so interpreted, 
the Court upheld by vote of six to three °° a New York statute 
substantially identical to the warehousing law of Illinois. In 
both statutes, the operation of the maximum charges prescribed 
was restricted in its operation to the great grain centers of Illinois 
and New York. In Brass v. Stoeser,’* decided two years after the 
Budd case, however, a similar statute of North Dakota, state- 
wide in its operation, involved the regulation of charges of some 
six hundred grain elevators scattered along lines of railroad 
throughout a sparsely populated region. The Court upheld the 
legislation, but divided five to four. The majority opinion dis- 
posed of the question of monopoly by asserting that if the eco- 
nomic conditions were different, those were considerations which 
should be addressed to legislative discretion and did not affect the 
constitutional question.’ But the dissenters, fortified by the divi- 
sion in the Budd case, insisted that the conditions in North Dakota 
did not even approach a monopoly. The moral of the case may 
be said to be: once a business is found to be “ affected with a 
public interest,” always “affected with a public interest.” But 
what if the Brass case had happened to come first before the 
Court? Would the reverse of the moral have held true? 

Twenty years later the Court temporarily resolved the differ- 
ence of opinion on the question of monopoly. In German Alliance 
Ins. Co. v. Lewis,** legislation of the state of Kansas controlling 
the rates of fire insurance companies was sustained. The Court 





Water Works v. Schottler, 110 U. S. 347, 354 (1884). Both Justices Bradley and 
Miller participated in the decision in the Munn case. See also Wyman, The Law of 
Public Callings as a Solution of the Trust Problem (1903) 17 Harv. L. Rev. 
156, 217. 

49 143 U.S. 517 (1892). 

50 The homespun economics of Mr. Justice Brewer, dissenting, served to 
rationalize a point of view of 1891. He disposed of the question of monopoly by 
stating that there were two kinds of monopoly, a monopoly of law created by a 
grant of an exclusive privilege and a monopoly of fact created by individuals 
furnishing facilities for business which no one else had. The former, being the 
creature of the law, could be regulated by the law. The latter, being a creature of 
individual enterprise, could be broken by individual enterprise, and therefore need 
not be regulated. Jbid. at 550. 

51 153 U.S. 301 (1894). 

52 Ibid. at 403. 

53 233 U.S. 389 (1914). 
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divided five to three. Mr. Justice McKenna, speaking for the 
majority, referred to the Brass case and said: 


“The case is important. It extended the principle of the other two 
cases and denuded it of the limiting element which was supposed to beset 
it —that to justify regulation of a business the business must have a 
monopolistic character. That distinction was pressed and answered.” ** 


He also found that the earlier cases disposed of the contention 
that the power of regulation rested upon the grant of a public 
franchise or privilege.°° What, then, was left? Mr. Justice Mc- 
Kenna said there must be “a broad and definite public interest,” 
and he seemed to be on the verge of definition, but his next words, 
“We can best explain by examples,” are evidence of his failure. 
Examples can seldom be conclusive of a new problem, and they 
were not so here. Mr. Justice McKenna had to begin at the be- 
ginning, and this he did with a realistic discussion of the place 
and importance of insurance in modern life.*’ But if Mr. Justice 
McKenna disclosed a realistic bent of mind in the insurance case, 
he lost it completely in the emergency rent cases, next in line, up- 
holding the so-called emergency rent laws of the District of Co- 
lumbia and of the state of New York. In the five to four 





54 Ibid. at 410. 

55 Jbid. at 411. 56 Ibid. at 406. 

57 “ A contract for fire insurance is one for indemnity against loss and is 
personal.... [But] there are many examples of governmental regulation 
of personal contracts, and in the statutes of every State in the Union super- 
intendence and control over the business of insurance are exercised, varying in 
details and extent. ... Those regulations exhibit it tc be the conception of the 
law-making bodies of the country without exception that the business of insurance 
so far affects the public welfare as to invoke and require governmental regulation. 
A conception so general cannot be without cause. ... It may be enough to say, 
without stating other effects of insurance, that a large part of the country’s wealth, 
subject to uncertainty of loss through fire, is protected by insurance. This demon- 
strates the interest of the public in it... .” Ibid. at 411-13. 

58 Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown Holding Co. v. Feld- 
man, 256 U.S. 170 (1921) ; see also Levy Leasing Co. v. Siegel, 258 U. S. 242 (1922). 
In Chastleton Corp. v. Sinclair, 264 U.S. 543 (1924), legislation extending the Dis- 
trict of Columbia law beyond the emergency war period was attacked. The Court 
took judicial notice of enough facts to show that the emergency might no longer 
exist and directed the lower court to make a finding on the question of its con- 
tinued existence. See Bond, Rent Regulation Under the Police Power (1921) 19 
Micu. L. Rev. 599; Wickersham, The Police Power and the New York Emergency 
Rent Laws (1921) 69 U. or Pa. L. REv. 301. 
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division in Block v. Hirsh,°° he was the spokesman for the dis- 
senters; it was left to the majority to concern themselves with the 
problem at hand rather than with the minority’s rhetoric of devo- 
tion to a Constitution whose prohibitions are “as absolute as 
axioms.” °° Mr. Justice Holmes found that there was a scarcity 
of housing in Washington due to war-time congestion; that hous- 
ing was a necessity; that these factors justified some form of pub- 
lic control; that rate regulation was a proper form of control in 
view of the public interest shown; that the measure was only 
a temporary one to tide over the emergency; and, finally, that “a 
limit in time, to tide over a passing trouble, well may justify a 
law that could not be upheld as a permanent change.” “ Specula- 
tion as to the set of values which guided Mr. Justice McKenna’s 
reasoning through these two cases while he was adhering to a con- 
ception of the axiomatic absolutism of constitutional prohibitions 
may well provoke some thought as to the judicial process in the 
use of so illusory a phrase as “ affected with a public interest.” 

It remained for Chief Justice Taft to attempt to smooth the 
troubled waters in Wolff Packing Co. v. Court of Industrial Rela- 
tions.°? For the first time we find a unanimous Court. The case is 





256 U.S. 135 (1921). 

Ibid. at 163. 61 Jbid. at 157. 

262 U.S. 522 (1923). This case involved the constitutionality of the Court 
of Industrial Relations Act of Kansas. Kan. Laws 1920, c. 29. The act declared 
the following to be affected with a public interest: the manufacture and preparation 
of food for human consumption, the manufacture of clothing for human wear, the 
production of any substance in common use for fuel, the transportation of the fore- 
going, and public utilities and common carriers. An Industrial Court was created 
with power upon its own initiative or on complaint to summon parties and hear any 
dispute over wages or other terms of employment in any such industry. On a 
finding that the public peace and health were imperiled by any such controversy, 
it was required to make findings and fix the wages and other terms of employment 
for the industry. A laborer dissatisfied with the wages or terms fixed by the In- 
dustrial Court, could quit work, but he was forbidden, on penalty of fine and 
imprisonment, from striking against them. The employer was bound to pay the 
wages fixed unless he chose to go out of business. 

The case came up on writ of error to the Supreme Court of Kansas, which had 
upheld an order of the Industrial Court, entered upon finding of emergency, increas- 
ing the wages to be charged by the plaintiff in error, a corporation engaged in 
slaughtering hogs and cattle and preparing the meat for shipment. For a full dis- 
cussion of the problem presented, see Simpson, Constitutional Limitations on Com- 
pulsory Industrial Arbitration (1925) 38 Harv. L. Rev. 753; see also Rabinowitz, 
The Kansas Industrial Court Act (1923) 12 Cattr. L. REv. 1. 
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stated in full in a footnote. Here we are concerned only with the 
question whether the business of manufacturing and preparing 
food for human consumption, or more particularly, the business 
of a packer, is “ affected with a public interest.” The Court said 
that it was not, but then held that it was unnecessary to decide 
the matter since “the valid regulation to which it might be sub- 
jected as such, could not include what this act attempts,” that 
is, the fixing of wages.” 

The Chief Justice divided businesses affected with a public in- 
terest into three now familiar classes: those “carried on under 
the authority of a public grant of privileges which either expressly 
or impliedly imposes the affirmative duty of rendering a public 
service demanded by any member of the public ”’; secondly, “ cer- 
tain occupations, regarded as exceptional, the public interest at- 
taching to which, recognized from earliest times, has survived the 
period of arbitrary laws by Parliament or Colonial legislatures 
for regulating all trades and callings ”’; and, finally: 


“ (3) Businesses which though not public at their inception may be 
fairly said to have risen to be such and have become subject in conse- 
quence to some government regulation. They have come to hold such 
a peculiar relation to the public that this is superimposed upon them. 
In the language of the cases, the owner by devoting his business to the 
public use, in effect grants the public an interest in that use and subjects 
himself to public regulation to the extent of that interest although the 
property continues to belong to its private owner and to be entitled to 
protection accordingly.” °* 


The first and second classes we may safely regard as sealed by 
time. It is to the third that we must look for light; and here, 
clouded in the familiar verbiage, the all important questions re- 
main unanswered: what circumstances, what set of facts, what 
economic conditions, justify price regulation? We learn that 
“Tn a sense, the public is concerned about all lawful business be- 
cause it contributes to the prosperity and well being of the peo- 
ple.” °° We learn much more from the statement that “ In nearly 
all the businesses included under the third head above, the thing 
which gave the public interest was the indispensable nature of the 
service and the exorbitant charges and arbitrary control to which 





63 262 U.S. at 5309. 64 Ibid. at 535. 65 Ibid. at 536. 
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the public might be subjected without regulation.” °° Then, par- 
ticularization succeeding generalization, the Chief Justice said: 


“ But never has regulation of food preparation been extended to i] 
fixing wages or the prices to the public, as in the cases cited above where 
fear of monopoly prompted, and was held to justify, regulation of rates. | 
There is no monopoly in the preparation of foods. The prices charged 4 
by plaintiff in error are, it is conceded, fixed by competition throughout | 
the country at large. Food is now produced in greater volume and , 
variety than ever before. Given uninterrupted interstate commerce, the i 
sources of the food supply in Kansas are countrywide, a short supply is 
not likely, and the danger from loca! monopolistic control less than 
ever.” °7 





In short, we are right back to the test of monopoly, which we 
had thought was definitely repudiated in the Brass case ** and in 
the insurance case,’ if it ever existed as anything more than | 
a convenient argument. | 


III 


The case next in line ® involved the simple question whether 1 
the state of New York might constitutionally prohibit theatre | 
ticket brokers, sometimes known as “ scalpers,” from reselling 
tickets of admission to theatres, and other places of amuse- 
ment, to the public in the City of New York for a fee of more 
than fifty cents over and above the price printed on the face 
of the ticket. Five Justices held that it could not, four Justices 
held that it could, and four of them put their views in writing. 
The majority did not state the question as we have stated it. | 
They said that the question was whether the state might con- Hl 
stitutionally fix the price of admission to theatres and other places H | 
of amusement.”* Between these two questions there is a very 


» 

























Ibid. at 538. 68 See p. 771, supra. 

67 Tbid. 69 See p. 772, supra. 

70 Tyson v. Banton, 273 U.S. 418 (1927), criticized in (1927) 40 Harv. L. Rev. | 
1009; Notes (1927) 36 Yate L. J. 985; (1927) 25 Micu. L. Rev. 880; (1927) 75 
U. or Pa. L. Rev. 778; (1927) 22 Int. L. Rev. 192; approved in (1927) 13 Va. L. 
Rev. 554; (1927) 13 Iowa L. Rev. 99; see also (1924) 37 Harv. L. Rev. 1125. 

71 Mr. Justice Sutherland, speaking for the majority, said: “ Strictly, the ques- 
tion for determination relates only to the maximum price for which an entrance i 
ticket to a theatre, etc., may be resold. But the answer necessarily must be to a Hi | 
question of greater breadth. The statutory declaration (§ 167) is that the price of or Hy 
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obvious difference — the difference between protecting the theatre- 
goer from the exactions of the brokers and limiting the profits of 
the owners or producers. To this latter question Mr. Justice 
Sutherland, speaking for the majority, addressed himself. Con- 
fessing that the phrase “ affected with a public interest . . . fur- 
nishes at best an indefinite standard,” ** he proceeded to rework 
the familiar cases according to the familiar historical-analogical 
method. A theatre bears no resemblance to a grain elevator, a 
stockyard, or an insurance company.”* A theatre is more, but not 
quite, like a provision store, a market, and an apartment house.“* 
Since you can not fix the prices of food, clothing, or rent (except 
in time of emergency) obviously you can not fix the price of the- 
atre tickets.** Obviously, also, the conclusion is implicit in the 
assumed starting point. 

Mr. Justice Sutherland found support in Lord Hale’s writings: 


“Tt is clear that, as there announced, the rule is confined to con- 
veniences made public because the privilege of maintaining them has 
been granted by government or because there has arisen what may be 
termed a constructive grant of the use to the public. That this is what 
Lord Hale had in mind is borne out, and the question now under con- 
sideration is illuminated, by the illustration, which he evidently con- 
ceived to be pertinent, of a street opened to the public, in which case 
the assumed grant and resulting public right of use is very apparent.” 7° 


Thus did historical inquiry serve to limit the sphere of public con- 
trol by assuming that the limit was to be found in the meaning 
intended by Lord Hale. With this assumption the conclusion 





charge for admission to a theatre, place of amusement or entertainment or other 
place where public exhibitions, games, contests or performances are held, is a matter 
affected with a public interest. To affirm the validity of § 172 is to affirm this 
declaration completely, since appellant’s business embraces the resale of entrance 
tickets to all forms of entertainment therein enumerated. And since the ticket 
broker is a mere appendage of the theatre, etc., and the price of or charge for 
admission is the essential element in the statutory declaration, it results that the 
real inquiry is whether every public exhibition, game, contest or performance, to 
which an admission charge is made, is clothed with a public interest, so as to 
authorize a law-making body to fix the maximum amount of the charge, which its 
patrons may be required to pay.” 273 U.S. at 429. 

72 Ibid. at 430. 

73 Ibid. at 439-40. 75 Ibid. 

74 Ibid. at 440. 76 Ibid. at 439. 
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followed easily, for when Lord Hale spoke of opening a street 
for use by the public, he had in mind a legal grant of a right of 
way and resulting actual use of the street by the public. On the 
other hand, when the Supreme Court speaks of a business being 
“ sranted ” to the public use, it is referring to a fictitious grant, 
and the resultant “ right of use ” by the public merely follows from 
the fiction. If Mr. Justice Sutherland’s interpretation of Lord 
Hale’s writings had been accepted by the Supreme Court at the 
outset and applied relentlessly throughout this group of cases, it is 
difficult to see how any form of price regulation could have been 
sustained.” 

The task of dissenting from this judgment found Mr. Justice 
Holmes in fine fettle. Dismissing ‘the notion that a business is 
clothed with a public interest and has been devoted to a public 
use” as “little more than a fiction intended to beautify what is 
disagreeable to the sufferers,” he voiced again his constitutional 
credo: 


“T think the proper course is to recognize that a state legislature can 
do whatever it sees fit to do unless it is restrained by some express pro- 
hibition in the Constitution of the United States or of the State. . . 
Courts should be careful not to extend such prohibitions beyond their 
obvious meaning by reading into them conceptions of public policy that 
the particular Court may happen to entertain.” *® 


Mr. Justice Stone, in his dissenting opinion, attempted to 
give reality to what had gone before: 


“ Statutory regulation of price is commonly directed toward the pre- 
vention of exorbitant demands of buyers or sellers. An examination of 





77 In fact, Mr. Justice Sutherland’s interpretation was urged by the dissenters 
in Munn v. Illinois, and rejected. See 94 U. S. 113, 149-50 (1876) per Field, J. A 
far more plausible argument from this premise would be that Lord Hale’s choice of 
example showed that the phrase “ affected with a public interest ” was not intended 
to have any application whatsoever to statutory regulation of price. Mr. Justice 
Field insisted that the state could only regulate the compensation of the owner for 
the use of his property in case the use of the property depended upon the grant of a 
public franchise or privilege. He recognized, of course, that the state could take 
private property for a public use if it paid for it. Ibid. at 145. This narrow con- 
ception of the power of the state was never reiterated again. The dissenters in 
Budd v. New York and Brass v. Stoeser, relied on other reasons. See p. 771, 
supra. 

78 273 U.S. 418, 445-47 (1927). 
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the decisions of this Court in which price regulation has been upheld will 
disclose that the element common to all is the existence of a situation 
or a combination of circumstances materially restricting the regulative 
force of competition, so that buyers or sellers are placed at such a dis- 
advantage in the bargaining struggle that serious economic consequences 
result to a very large number of members of the community.” *° 


He found that the custom of the theatre ticket brokers to sub- 
scribe in advance for large blocks of tickets for the best seats and 
then to demand extortionate prices had created a virtual monop- 
oly, which provided a substantial basis for legislative action.*° 
The fact that the legislation dealt with amusement did not, in his 
opinion, ‘affect the power of the state to adopt the measure.** 

The fundamental differences of approach disclosed in the Tyson 
case were again revealed, and more sharply defined, in Ribnik v. 
McBride.’ By a six to three division, a statute of the state of 
New Jersey fixing the maximum fees chargeable by employment 
agencies was declared unconstitutional. Mr. Justice Sutherland, 
in the majority opinion, said that the business of an employment 
agent was the business of a broker; that, as such, it did not dif- 
fer “in substantial character ” from the business of a real estate 
broker, ship broker, merchandise broker, or ticket broker; that 
it had been held in the Tyson case that it was unconstitutional to 
fix the price at which theatre tickets should be sold by a theatre 
ticket broker; and that, therefore, it was likewise unconstitutional 
to fix the fees of employment brokers.** This is logic, but it is 
logic loaded with a point of view, of which we get a hint in the 
assertion that “an employment agency is essentially a private 
business.” ** This assertion, of course, begs the whole question. 

The method of Mr. Justice Stone was quite different. In his 
dissenting opinion, concurred in by Mr. Justice Holmes and Mr. 
Justice Brandeis, he began with the frank admission that the 





79 Tbid. at 451-52. 

80 Ibid. at 450. 81 Jbid. at 453. 

82 277 U.S. 350 (1928), criticized in Note (1928) 38 Yate L. J. 225; (1928) 
42 Harv. L. Rev. 126; (1928) 28 Cor. L. Rev. 970; (1928) 2 So. Cari. L. Rev. 227. 

83 “ The business of securing employment for those seeking work and employees 
for those seeking workers is essentially that of a broker, that is, of an intermedi- 
ary ... and it is not easy to see how, without disregarding . . . [the] decision 
[in Tyson v. Banton], price-fixing legislation in respect of other brokers of like 
character can be upheld.” 277 U.S. at 356-57. 84 Ibid. at 357. 
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phrase “ affected with a public interest” could only have such 
meaning as might be given to it by the decisions of the Court.*° 
The principle which Mr. Justice Stone discovered in those deci- 
sions he had already enunciated in the Tyson case.*° In apply- 
ing this test to the case before him, he first noted that the con- 
duct of employment agencies was related to the larger problem 
of unemployment; that they dealt with a necessitous class often 
dependent upon them for an opportunity to earn a livelihood, and 
driven under exceptional circumstances to accept such terms as 
the agencies offered.*’ 


“ Ticket brokers and employment brokers are similar in name; in no 
other respect do they seem alike to me. To overcharge a man for the 
privilege of hearing the opera is one thing; to control the possibility of 
his earning a livelihood would appear to be quite another.” ** 


Mr. Justice Stone reminded the majority that in the Tyson case 
the Court had stated that the finding that a business was “ affected 
with a public interest’ depended upon “ the existence of condi- 
tions peculiar to the business under consideration.” *° The ques- 


tion to be resolved was whether in this case the legislature of New 
Jersey had a substantial basis for concluding that the restriction 
of employment agencies to a reasonable maximum charge was the 
only effective means to remedy the evils connected with their 
operation. To this end, he examined the available data relating 
to abuses in respect to fees,°® and reviewed existing legislation 
dealing with the problem.** He concluded that it would be diffi- 
cult to show a greater necessity for price regulation. 





Ibid. at 359-60. 
Cf. pp. 777-78 supra; 277 U.S. at 360. 88 Ibid. at 373. 
7 Ibid. at 361. 89 Tbid. at 362. 

Mr. Justice Stone found that available economic and sociological data dis- 
closed five abuses in connection with the fees of employment agencies: (1) extor- 
tionate fees were charged, out of all proportion to the services rendered, (2) fees 
charged were often discriminatory, (3) the practice of fee-splitting was prevalent, 
that is, part of the fee charged to the worker was paid over by the private employ- 
ment agent to the employer or his foreman, with resultant short time employment 
and frequent discharge in order to increase the fees to be split, (4) in time of unem- 
ployment fees were raised out of all proportion to the value of the services rendered, 
and (5) the private agencies charged the employee and did not charge the employer 
for a service rendered to both. Ibid. at 364-70. 

91 In addition to a comprehensive statute passed for the District of Columbia, 
Mr. Justice Stone found that ten states fixed a stated maximum fee, eleven states 
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Mr. Justice Stone referred to the broader question of the dif- 
ference in judicial approach in the so-called police power cases and 
in cases of business “‘ affected with a public interest.” He said: 


*T cannot accept as valid the distinction on which the opinion of the 
majority seems to me necessarily to depend, that granted constitutional 
power to regulate there is any controlling difference between reasonable 
regulation of price, if appropriate to the evil to be remedied, and other 
forms of appropriate regulation which curtail liberty of contract or the 
use and enjoyment of property. Obviously, even in the case of busi- 
nesses affected with a public interest, other control than price regulation 
may be appropriate, and price regulation may be so inappropriate as to 
be arbitrary or unreasonable, and hence unconstitutional. To me it 
seems equally obvious that the Constitution does not require us to hold 
that a business, subject to every other form of reasonable regulation, is 
immune from the requirement of reasonable prices, where that require- 
ment is the only remedy appropriate to the evils encountered. In this 
respect I can see no difference between a reasonable regulation of price 
and a reasonable regulation of the use of property, which affects its 
prices or economic return. The privilege of contract and the free use 
of property are as seriously cut down in the one case as in the other.” °” 


This paragraph is charged with meaning and warrants the 
closest study. Let us begin at the beginning. 

In the first instance, the question of the necessity for govern- 
mental price regulation is an economic question. It can be an- 
swered only after a pragmatic study of the particular problem. 
If the state decides in favor of price regulation the result is a 
statute expressive of an economic policy, predicated on the as- 
sumption that “the competitive system” of the classical econ- 
omists is not working as it should. But statutes regulating prices 
are not the only ones predicated on this assumption. A broad 





restricted the charge to a certain percentage of the salary earned during a stated 
period, eight states fixed a maximum registration fee and provided that it must be 
returned if no work was found for the applicant, and seventeen states provided that 
the entire fee collected must be returned if no work was furnished the applicant. 
Ibid. at 370-72. 

It is interesting to compare the statement of Mr. Justice Sutherland, ibid. at 
359, that “We do not regard the mere existence in other states of statutory pro- 
visions like the one now under review as entitled to persuasive force,” with that of 
Mr. Justice McKenna in German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 413 
(1914), quoted supra note 57. 92 277 U.S. at 373-74. 
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view of the mass of regulatory legislation in the United States 
discloses several attitudes toward “ the competitive system.” 

In the first place, the great body of anti-trust laws, both state 
and federal, and the accumulation of court decisions interpreting 
and applying them, represent an effort on the part of the state to 
preserve “the competitive system.” ** In the second place, the 
great mass of legislation relating to unfair methods of competi- 
tion,** hours of labor,®* compensation for accidents,*® the main- 
tenance of the quality and honesty of the product,*’ trade unions,” 
and the health, safety, and welfare of the worker,*’ represent the 
effort of the state to lay down the rules of the competitive game. 
Both types of legislation assume the competitive system of the 
classical economists and merely seek to bolster it up by remedy- 
ing specific abuses as they present themselves. These statutes are 
pragmatic inroads upon the dogma of /aissez faire. All of them 
impinge in varying degree upon the asserted right of the individual 
to do with his property as he will. In the third place, the state 
may conclude that the machinery of compctition is hopelessly out 
of gear. When, in a given instance, private enterprise, either 
through strategic location or sheer arrogance, or buth, is able to 
assume a dictatorial attitude toward the public, it is time for radi- 
cal reéxamination of the premises of legislative action. At this 





93 The Sherman Act, Act of July 2, 1890, 26 Stat. 209, 15 U. S. C. §§ 1-4 
(1926) ; Addyston Pipe & Steel Co. v. United States, 175 U.S. 211 (1899) ; Standard 
Oil Co. v. United States, 221 U. S. 1 (1911) ; United States v. American Tobacco 
Co., 221 U.S. 106 (1911) ; United States v. United States Steel Corp., 251 U.S. 417 
(1920) ; United States v. Trenton Potteries Co., 273 U.S. 392 (1927). See also The 
Clayton Act, Act of Oct. 15, 1914, 38 Stat. 730, 15 U. S. C. $§ 12, 13 (1926). 

94 E.g., Federal Trade Comni. v. Gratz, 253 U. S. 421 (1920). 

95 See Powell, The Constitutional Issue in Minimum-Wage Legislation (1917) 2 
Munn. L. Rev. 1; Powell, The Oregon Minimum-Wage Case (1917) 32 Pov. Sct. Q. 
206; Powell, The Judiciality of Minimum-Wage Legislation (1924) 37 Harv. L. 
Rev. 545; Frankfurter, Hours of Labor and Realism in Constitutional Law (1916) 
29 Harv. L. REv. 353. 

96 See Powell, The Workmen’s Compensation Cases (1917) 32 Pov. Sct. Q. 542. 

97 E.g., Powell v. Pennsylvania, 127 U. S. 678 (1888) ; Weaver v. Palmer Bros. 
Co., 270 U. S. 402 (1926). 

98 F.g., Duplex Printing Press Co. v. Deering, 254 U. S. 443 (1921); Bedford 
Cut Stone Co. v. Journeymen Stone Cutters’ Ass’n, 274 U.S. 37 (1927). 

99 See Corwin, The Supreme Court and the Fourteenth Amendment (1900) 7 
Micu. L. Rev. 643; Brown, Due Process of Law, Police Power, and the Supreme 
Court (1927) 40 Harv. L. Rev. 943; Brown, Police Power — Legislation for Health 
and Personal Safety (1929) 42 Harv. L. Rev. 866. 
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point, the state has usually done one of two things. Either it has 
declared that the enterprise is a public utility or is “ affected with 
a public interest” and has undertaken to remove from the com- 
petitive game the all-important matter of price, or it has gone 
into the particular business itself. Either step represents a pretty 
definite abandonment of the theory of “the competitive system ” 
as the only means to economic salvation. 

Our analysis of types of legislation involved varying attitudes 
toward an economic theory of a “competitive system.” Our 
analysis of the judicial approach to the questions of the consti- 
tutionality of these varying types of legislation, involves varying 
attitudes toward the due process of law clauses of the Federal 
Constitution. 

In the court of law, the problem of the legislator or economist 
is cast into legal terms and it becomes a judicial question. The 
legal terms vary with the measure proposed. If the measure falls 
within the second type noted above, that is, legislation designed 
to bolster up “the competitive system,” the court will recognize 


the power of the state in the exercise of its police power, to adopt 
measures in the interest of the public health, safety, and general 
welfare, and will then ask whether the measure is reasonably re- 
lated to one of these interests or whether, on the other hand, it is 


an arbitrary and capricious exercise of legislative power.’” 


If the state concludes that a major operation is necessary, we 
have noted that it may either go into the business itself or 
regulate the prices of existing private enterprise. The first alter- 
native requires the expenditure of public money, and it is a 
settled principle of our constitutional law that the taxpayer is 
deprived of his property without due process of law if public 
money is spent for anything but a public purpose.** It is not 
within the scope of this paper to consider the group of cases which 
give meaning to the standard of “ public use” as a limitation of 
the taxing or spending power of the state. The standard is in- 
definite. Recent decisions have gone so far in upholding new 
activities of the state that one writer has concluded that “ it would 





100 Davidson v. New Orleans, 96 U. S. 97 (1877). 

101 Loan Ass’n v. Topeka, 20 Wall. 655 (U.S. 1874) ; Fallbrook Irrigation Dist. 
v. Bradley, 164 U. S. 112 (1896) ; Jones’v. Portland, 245 U. S. 217 (1917) ; Green v. 
Frazier, 253 U. S. 233 (1920). 
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seem that the Fourteenth Amendment will constitute no obstacle 
to state socialism.” *°? The Supreme Court has said: 


“‘ ¢ Public’ use in such cases would seem to be a term of wider scope than 
where it is used to describe that which clothes property or business ‘ with 
a public interest’ . . . the use for which the tax is laid may be any 
purpose in which the State may engage, and this covers almost any pri- 
vate business if the legislature thinks the State’s engagement in it will 
help the general public and is willing to pay the cost of the plant and 
incur the expense of operation.” *° 


The result is that if the state undertakes to compete with, or 
even to displace, private enterprise, the constitutional obstacles 
which must be overcome are relatively slight. But should the 
state, with equal disregard for “the competitive system” and 
the “freedom” of private enterprise, undertake to regulate the 
prices of existing private enterprise, then the constitutional ob- 
stacles are indeed serious. The state must be prepared to show 
that the business which it proposes to regulate is “‘ affected with a 
public interest,” and the recent decisions of the Supreme Court 
have made it more and more difficult to make this showing. The 
inquiry has shifted from the reasonableness of the regulation, as 
in the police power cases, to an evaluation of the industry to which 
a regulation, tacitly assumed to be unreasonable, is to be applied. 
It is submitted that the assumption that price regulation is unrea- 
sonable is merely a judicial apotheosis of the economic philosophy 
of laissez faire. Such an assumption approaches a determination 
that the prevailing economic theory of a “ competitive system ” in 
the matter of price is guaranteed by the due process clauses of the 
Constitution. This determination involves a choice by the Court 
among competing schools of economic thought. 

To return to Mr. Justice Stone, he believes that this choice 
should be made by the legislatures and not by the Court. In his | 
opinion, it is the function of the Court to determine whether or not 
the individual has been deprived of his property with or without 
due process of law. Statutes regulating price, hours of labor, com- 





102 BurpIcK, THE LAw oF THE AMERICAN CONSTITUTION (1922) 536. 
103 Wolff Packing Co. v. Court of Industrial Relations, 262 U. S. 522, 537 
(1923) ; see also McAllister, Public Purpose in Taxation (1930) 18 Caxir. L, Rev. 


137. 
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pensation for accidents, zoning ordinances, and a multitude of 
other regulations, deprive the individual of property in varying 
degree.*** Mr. Justice Stone finds nothing in the Constitution or 
in the opinions of the Court to justify a special treatment of 
statutes regulating price. ‘‘ The price paid for property or serv- 
ices is qnly one of the terms in a bargain.” *°° If the evil of an 
excessive working day may have its appropriate remedy in statu- 
tory limitation of hours of labor, so may that of economic ex- 
ploitation of the consumer, in the statutory regulation of price. 
Let us consider the implications of this new method of approach. 
Mr. Justice Stone asks two questions, (1) is the business of suf- 
ficient importance to the community as a whole to be a matter of 
public concern; *°° and (2) are the conditions in the business such 
that the state has a substantial basis for concluding that the 
regulation of price is the only effective remedy to protect the in- 
terest of the community as a whole? **’ To answer the first ques- 
tion, the Court is no longer in the position of having to set up 
a priori conceptualistic categories of “ publicness”’ and “ private- 
ness ” and of having to draw preconceived dialectical distinctions 
which offend common sense. In the Ribnik case, Mr. Justice 
Sutherland conceded that the public was deeply interested in the 
procurement of food, housing and fuel. But he hastened to add 
that “ in none of them is the interest that ‘ public interest ’ which 
the law contemplates as the basis for legislative price control.” *°* 
Quotation marks help us not at all to an intelligent understanding 
of “that ‘ public interest,’” and examples little more. ‘To say 
that only those businesses affected with a public interest may be 
regulated is but another way of stating that all those businesses 
which may be regulated are affected with a public interest.” *° 
The new method would frankly concede, for example, that the 
businesses of furnishing food, housing, and fuel were proper ob- 
jects of public concern, and then turning to the second question, 
would apply realism in economic analysis to the determination 
whether the action of the state was arbitrary and capricious. This 
standard is indefinite, but indefinite standards are not new in the 





104 See Ribnik v. McBride, 277 U. S. 350, 374-75 (1928). 

105 Jbid. at 374. 107 Jbid. at 364 et seq. 
106 Jbid. at 361. (1928). 108 Jbid. at 357. 

109 See Tyson v. Banton, 273 U. S. 418, 451 (1927). 
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realm of the police power. The Court has long been content to 
decide other cases by the gradual process of judicial inclusion and 
exclusion.”*° 

In this new method of approach there would be no place for 
such elusive legal fictions as that the owner of a business has 
“‘ granted ” or has made a “ constructive grant” of, or has “ de- 
voted ” his business to the public use; or that the business bears 
such a “ peculiarly close” relationship to the public that these 
grants can be implied. In fact, in this new method of approach, 
while Mr. Justice Stone has not been so bold as to say so, Lord 
Hale’s phrase may be safely permitted to enjoy a well earned rest 
in that great jurist’s learned essay De Portibus Maris. 

The recent cases which we have considered so far involved rela- 
tively small businesses. The next case concerned an attempt by 
the state of Tennessee to determine the price at which gasoline 
should be sold in the state. In Williams v. Standard Oil Co.,'™ 
the Supreme Court declared that this regulation was uncon- 
stitutional. Mr. Justice Holmes alone dissented but gave no 
reasons; Mr. Justice Brandeis and Mr. Justice Stone expressed 
their dissent from the Court’s method of approach by concurring 
only in the result. Again Mr. Justice Sutherland was the spokes- 
man for the majority. He said that affirmatively the phrase “ af- 
fected with a public interest” meant that “a business or prop- 
erty, in order to be affected with a public interest, must be such 
or be so employed as to justify the conclusion that it has been 
devoted to a public use and its use thereby in effect granted to the 
public.” *** The italics are his. They emphasize, rather than 
clarify, the fiction. Considered negatively, he stated that the 
phrase “ does not mean that a business is affected with a public 
interest merely because it is large or because the public are war- 
ranted in having a feeling of concern in respect of its mainte- 
nance.” “** He added that the Court was concerned with “ the 
character of the business, not with its size or the extent to which 
the commodity is used. Gasoline is one of the ordinary commod- 
ities of trade, differing, so far as the question here is affected, in 





110 Cf, Davidson v. New Orleans, 96 U. S. 97 (1877). 

111 278 U.S. 235 (1929), approved in Note (1928) 38 YALE L. J. 674; (1929) 
17 Cari. L. REv. 309. 

112 Jbid, at 239-40. 113 [bid, at 240, 
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no essential respect from a great variety of other articles com- 
monly bought and sold by merchants and private dealers in the 
country.” *** He concluded that the earlier cases were controlling, 
and that, therefore, the business of selling gasoline was not “ af- 
fected with a public interest.” 

We may assume that Mr. Justice Brandeis and Mr. Justice 
Stone clung to the new method of approach. No doubt they con- 
cluded that, while the business of distributing gasoline was a busi- 
ness of sufficient importance to be a matter of public concern, the 
state of Tennessee had not been able to show that the business 
was peculiarly subject to abuse in the matter of price. Conse- 
quently, there was no substantial basis for regulation. 

It may be noted in passing that in a recent per curiam decision 
the Supreme Court upheld the validity of a Nebraska statute 
authorizing municipalities to operate gasoline filling stations for 
the sale of gasoline and oil to the public at cost."° The constitu- 
tionality of this statute was challenged on the ground that it in- 
volved the expenditure of public money for a private purpose.**® 
‘The Nebraska court held that the widespread use of gasoline and 
oil made the purpose a public one. 

In its most recent pronouncement upon this subject, the Su- 
preme Court in Tagg Bros. & Moorhead v. United States *** unani- 
mously upheld the validity of an order of the Secretary of Agricul- 
ture, made pursuant to authority granted to him in the Packers 
and Stockyards Act,'** fixing the maximum fees chargeable by 
“ market agencies” or commission men operating in the Omaha 
stockyards. The commission men contended that theirs were 
practically the personal services of brokers, their implements of 
trade consisting merely of a horse to ride in the stockyards and 
a desk on which to keep their accounts. By reliance upon the 
verbal logic of the majority in the Ribnik case that employment 
brokers did not differ “in substantial character” from real estate 
brokers, ship brokers, merchandise brokers, or ticket brokers,**® 





114 Jbid. 

115 Standard Oil Co. v. Lincoln, 275 U. S. 504 (1927), aff’g 114 Neb. 243, 207 
N. W. 172, 208 N. W. 962 (1926). 

116 See notes 101-03, supra. 117 U. S. Sup. Ct., decided Feb. 24, 1930. 

118 Act of Aug. 15, 1921, c. 64, $$ 301-16, 42 STAT. 150, 163-608, 7 U. S. C. §§ 201- 
17 (1926). 

119 Ribnik v, McBride, 277 U. S. 350, 356-57 (1928), 
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livestock brokers might readily have been brought within the 
same fold. But this the Court refused to db. There was nothing 
in the Tyson or Ribnik cases, declared Mr. Justice Brandeis in de- 
livering the opinion, to preclude the fixing of charges for personal 
services. Nor was the amount of capital employed conclusive of 
the question whether a business was affected with a public inter- 
est. In affirmative justification of the regulation, however, the 
opinion is less informative. Mr. Justice Brandeis stated simply 
that the commission men enjoyed a substantial monopoly through 
the maintenance of uniform charges fixed by agreement amongst 
themselves, that they performed an indispensable service in the 
interstate commerce in livestock, and that the purpose of the 
regulation was to prevent their service from obstructing such 
commerce.*”° 

Plainly the Court is still ready to consider the existence of 
monopoly, if not a prerequisite to legislative price fixing, a sub- 
stantial factor in its justification. But why was the monopoly of 
the livestock brokers a sufficient basis for regulation, whereas that 
of the ticket brokers, scarcely less complete, was not? The argu- 
ment of Mr. Justice Sutherland suggests itself.‘** Ticket brokers 
are an adjunct of theatres, which can not be regulated; livestock 
brokers are an appendage of transportation,’** which can be. The 
difference is patent between a monopolistic adjunct of a business 
itself subject to regulation and a monopoly whose operation is 
entirely independent. Yet it is in this second and broader aspect 
that the opinion appears to treat the business of the commission 
men. By its very obscurity, the language of Mr. Justice Brandeis 
opens the way to the use of the decision as a liberal precedent for 
sustaining price regulation in cases of substantial monopoly. 





120 A further ground on which the regulation might have been sustained is 
suggested by the decisions in Munn v. Illinois, Budd v. New York, and Brass v. 
Stoeser, discussed on pp. 767-71, supra. To place the commission men in the 
class of warehousemen, whose rates were by these decisions made subject to regula- 
tion, would not be difficult, since an integral part of their services was the mainte- 
nance of rented pens for the care of the stock until purchasers were found. The 
commission men, too, might be said to stand “ in the gateway of commerce ” in the 
familiar language of Munn v. Illinois, for their operations in the stockyards gave 
them a so-called monopoly of location similar to that enjoyed by the warehousemen 
in the Munn case. 121 See note 71, supra. 

122 See Stafford v. Wallace, 258 U. S. 495, 514 et seg. (1922); Swift & Co. v. 
United States, 196 U. S. 375, 396, 398-99 (1905). 
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IV 


In surveying the cases which we have just considered, it is a far 
easier task to enumerate the points of difference among the Jus- 
tices of the Supreme Court than it is to enumerate the points of 
agreement. We find fundamental differences in point of view, in 
the statement of the question to be decided, and in the value to 
be attributed to various considerations.’** Familiar phrases re- 
appear in the opinions, but with each new decision they take on 
a new meaning and importance. Examples multiply of businesses 
“ affected with a public interest,” but succeeding Justices in turn 
find comfort and support in the then existing examples. One has 
not far to seek to discover in the method of Mr. Justice Sutherland 
a kinship to the warning of Mr. Justice McKenna, “ withstand be- 
ginnings,” which typified the judicial process of the dissenters in 
the early cases extending public control. Yet the language of the 
opinions serves only to veil the essential clash of judgments. In 
the words of Judge Learned Hand: 


“Tt is impossible to draw a line which shall be immune from casu- 
istical attack, and perhaps it is unfortunate that the somewhat arbitrary 





123 This group of cases has been considered from a variety of points of view 
in recent law reviews. For an analysis of the various judicial processes and funda- 
mental philosophical points of view, see Finkelstein, From Munn v. Illinois to Tyson 
v. Banton: A Study in the Judicial Process (1927) 27 Co. L. Rev. 769. The ques- 
tions which arise in the mind of an economist are stated and discussed by Keezer, 
Some Questions Involved in the Application of the Public Interest Doctrine 
(1927) 25 Micu. L. Rev. 596. Rottschaefer, The Field of Governmental Price 
Control (1926) 35 YALE L. J. 438, is a realistic study, with an economic slant, of 
the constitutional limits of governmental price control, by direct price fixing, or by 
various indirect means. For a vivid exposition of the pitfalls involved in the dis- 
tinction between “ public” and “ private” business, see Robinson, The Public 
Utility Concept in American Law (1928) 41 Harv. L. Rev. 277. See also Mer- 
rill, The New Judicial Approach to Due Process and Price Fixing (1929) 18 Ky. 
| a RE 

A “ friendly alien ” detects “a strong family resemblance” between the notion 
of the public welfare and the “ reason,” “convenience,” “equity” and “law of 
nature” by which English judges molded the common law. See Winfield, Public 
Policy in the English Common Law (1928) 42 Harv. L. Rev. 76; cf. Book Review 
(1925) 39 Harv. L. REv. 144, 145. 

For the historical background of the notion of the “common” business, see 
Adler, Business Jurisprudence (1914) 28 Harv. L. Rev. 135; Adler, Labor, Capital 
and Business at Common Law (1916) 29 Harv. L. Rev. 241. 


“c 
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and pragmatic nature of what courts do in such cases has been so fre- 
quently disguised by a show of deduction.” *** 


It is difficult to predict the future of the notion of “ business 
affected with a public interest.” A slight change in the personnel 
of the court is sufficient to swing future cases one way or the 
other. As the law stands today, there are real constitutional ob- 
stacles to the public regulation of existing economic enterprise. 
The Supreme Court has almost closed the door to price regula- 
tion, but it has left the door wide open to public participation in 
business. The state of Tennessee was checked in its effort to fix 
the price of gasoline,’’® but the state of Nebraska learned that 
there was no constitutional obstacle to the maintenance of mu- 
nicipal filling stations.**° ‘Tennessee remains free to follow the 
example of Nebraska. 

The effort of the state of New York to deal with the problem of 
the theatre ticket broker was nullified by the Court, but the prob- 
lem still exists, and the theatre owners themselves have taken steps 
to deal with it.**’ In the case of the fees of employment agencies, 
the decision in the Ribnik case will no doubt prove to be a real 
set-back to the solution of the problem, and it is not unlikely 
that we shall find the states engaging in the business of operating 
employment agencies on a much larger scale than in the past.’** 
These problems persist, and if the future development of the doc- 
trine of “‘ business affected with a public interest ” continues along 
the legalistic lines which have been enunciated so frequently by 
the majority of the Supreme Court, until the door is closed to 
further price regulation, then we may expect to see more and more 
governmental participation in business.’ 





124 Live Poultry Dealers’ Protective Ass’n v. United States, 4 F.(2d) 840, 842 
(C. C. A. ad, 1924). 

125 See note 111, supra. 126 See note 115, supra. 

127 On Jan. 2, 1930, producers and managers representing twenty-five theatres 
met in New York City and adopted a series of resolutions aimed to eliminate 
the unconscionable prices demanded by brokers. N. Y. Times, Jan. 3, 1930, at 1. 
On Jan. 5, 1930, it was announced that fifty-eight of the sixty-four legitimate 
theatres in the Broadway district in New York City had signed the plan. N. Y. 
Times, Jan. 6, 1930, at 29. 

128 For an excellent discussion of the economics and the economic consequences 
of the decision in the Ribnik case, see W. H. Hamilton in Note (1928) 38 Yate L. J. 
225. 

129 Owen D. Young, chairman of the boards of the General Electric Company 
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. The views expressed in the recent dissenting opinions in the 
Tyson and Ribnik cases involve a rejection of the binding effect 
of Lord Hale’s views and point to the futility of a resort to the 
antiquities of English history to define the bounds of “ business 
affected with a public interest.” Further, they represent a judi- 
cial recognition that the economic philosophy of laissez faire is 
being subjected to a challenge that can not be ignored. A prag- 
matic approach to cases of this sort, as suggested by Mr. Justice 
Stone, will bring the process of judicial review into step with new 
economic problems and still preserve it as a check against capri- 
cious and arbitrary legislation. 

The majority of the Supreme Court has reaffirmed Lord Hale’s 
statement as its guiding principle in cases of legislative price regu- 
lation.**° Lord Hale himself would scarcely have predicted that 
such homage would have been paid to his essays on the ports of 
the sea three hundred years after he wrote them and put them 
away among his private papers. We began with Lord Hale. It is 
appropriate that we should end with him. We quote from an 
essay entitled Considerations Touching the Amendment or Altera- 
tion of Lawes, written about 1690: ** 


“ Glanville wrote a system of our English lawes in the time of H. 2. 
Bracton in the time of H. 3. Britton in the time of E.1. Let any man 
read them, and see, whether he can by any means accommodate that 
administration to the present state of things, or the present regiment or 





and the Radio Corporation of America, in a statement at a hearing before the 
Senate Committee on Interstate Commerce on Dec. 9, 1929, on the subject of gov- 
ernmental control of communications, said: 

“The communication service is a service to the public, and therefore there is 
no reason in principle why it should not be owned and operated by the Government 
if that be the best way in which to get the most satisfactory communication service 
at the lowest cost. 

“That is to say, it is a public service business as distinguished from a purely 
private business. Our whole approach to the subject must be with that in mind. 
I take it that the policy of the country is pretty well settled at present, and that the 
great preponderance of public opinion supports it, that we are not to put the Gov- 
ernment into any business, even a public service business, where such service can be 
rendered effectively and cheaply by private concerns under Government regulation.” 

At a later point he said: “... we must learn how to regulate adequately our 
public service in private hands, or there will be no alternative but the Government 
ownership of such services.” U.S. Daily, Dec. 10, 1929, at 2675, 2678. 

130 See p. 776, supra. 

131 HarcrRAve, Law TRACTS 249. 
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order of things to that. Nay, if we come to the year-books of the time 
of E. 3 any man, that knowes any thing in this kind, will most certainly 
find, that it cannot fit us; for where is there now one assise or real action 
brought, unless where they have no other remedy? So that the stream 
of things have as it were left that channell, and taken a new one; and 
he, that thinks a state can be exactly steered by the same lawes in every 
kind, as it was two or three hundred years since, may as well imagine, 
that the cloaths that fitted him when he was a child should serve him 
when he is grown a man. The matter changeth the custom; the con- 
tracts the commerce; the dispositions educations and tempers of men 
and societies change in a long tract of time; and so must their lawes in 
some measure be changed, or they will not be usefull for their state and 
condition. And besides all this, as I before said, time is the wisest thing 
under heaven. These very lawes, which at first seemed the wisest con- 
stitution under heaven, have some flawes and defects discovered in them 
by time. As manufactures, mechanical arts, architecture and building, 
and philosophy itself, receive new advantages and discoveries by time 
and experience; so much more do lawes, which concern the manners and 
customs of men.” 282 _ 
Breck P. McAllister. 


New York Ciry. 





182 bid. at 269-70. 
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JurtspDIcTION TO Tax INTANGIBLES. — By its recent decision in Far- 
mers Loan & Trust Co. v. Minnesota,’ the Supreme Court has indicated 
the probable solution of many difficulties in the law of taxation of in- 





1 280 U. S. 204 (1930). 
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tangibles. Previously, the arguments given in cases on inheritance levies 
were inconsistent with those given in decisions on property taxes; ? and 
these inconsistencies were emphasized by a comparison with the law of 
taxation of tangibles.* But it is now suggested that these cross-currents 
will be harnessed by one rule of jurisdictional power applicable to both 
inheritance and property taxes, and to both intangibles and tangibles. 
This rule, or rather system of rules, will probably be borrowed from 
the principles already applied to tangibles. In that field, it has been 
held that the domicil of the owner can levy a property tax even though 
the goods are not physically present,* unless they have acquired a 
permanent situs elsewhere.® If they have acquired a situs in another 
state, that state alone may tax. Furthermore, the same tests of jurisdic- 
tion are used for inheritance taxation as for property taxation,’ although 
the formal subject ® is different. 

Before the Minnesota case it seemed impossible to apply these cri- 
teria to negotiable instruments, because it was not clear whether they 
had one or several situs for purposes of taxation. For example, the 
Supreme Court had justified property taxation of choses in action at 
the domicil of the creditor ® and the place where they were used as 
an integral part of a business; *° but had refused to sanction it at the 





2 It is difficult to reconcile the reasoning in State Tax on Foreign Held Bonds, 
15 Wall. 300 (U. S. 1872) (state of debtor’s domicil cannot require him to pay a 
property tax by deducting the amount of the levy from interest contracted to be 
paid a non-resident creditor) with Blackstone v. Miller, 188 U. S. 189 (1903) 
(state of debtor’s domicil can assess an inheritance tax, on the death of the creditor). 
It is true that the cases are distinguishable not only as to the formal subject of the 
tax, but also in other respects. State Tax on Foreign Held Bonds can be explained 
as a decision under the impairment of obligations clause. See Blodgett v. Silber- 
man, 277 U.S. 1, 13-14 (1028) ; Liverpool Ins. Co. v. Board of Assessors, 221 U. S. 
346. 355 (1911). And part of Blackstone v. Miller can be supported by the doctrine 
that money in the bank is for taxing purposes more like cash than like a chose in 
action. See Beale, Jurisdiction to Tax (1919) 32 Harv. L. Rev. 587, 608. More 
ingenuity is required to support simultaneously Buck v. Beach, 206 U. S. 392 (1907) 
(state in which were kept mortgage notes secured by extra-state realty not allowed 
an inheritance tax on death of non-resident owner) and Wheeler v. Sohmer, 233 
U. S. 434 (1914) (state in which promissory notes were located allowed an inherit- 
ance tax on the creditor’s death, although neither creditor nor debtor were domi- 
ciliaries: Holmes, J., with whom Day, Hughes, and Lurton, JJ., agreed, held the 
notes taxable on the basis of presence; McKenna, J., with whom Pitney, J., agreed, 
concurred on the ground that it was an inheritance tax; White, C. J., Van Devanter 
and Lamar, JJ., dissented). 

3 Compare the cases cited supra note 2, with Union Refrigerator Transit Co. v. 
Kentucky, infra note 6, and Frick v. Pennsylvania, infra note 7. 

4 Southern Pac. Co. v. Kentucky, 222 U. S. 63 (1911). 

5 Old Dominion S. S. Co. v. Virginia, 1908 U. S. 299 (1905). 

6 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905) (state of 
domicil of owner cannot levy a property tax on personalty having a permanent 
taxable situs abroad). 

7 Frick v. Pennsylvania, 268 U. S. 473 (1925) (state of the decedent’s domicil 
forbidden to assess an inheritance tax measured by extra-state personalty). 

8 The theory of an inheritance tax is that it is an excise upon the privilege of 
transfer or of acquisition. United States v. Perkins, 163 U.S. 625, 628 (1896). 

® See State Tax on Foreign Held Bonds, 15 Wall. 300, 324 (U. S. 1872). The 
power has been frequently assumed, and seems never to have been sufficiently con- 
tested to invite a square holding. 

10 New Orleans v. Stemple, 175 U. S. 309 (1899); Bristol v. Washington 
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domicil of the debtor.*t It had upheld inheritance taxation at the 
domicil of the debtor,!* the domicil of the creditor,’* and the situs 
of the paper.* Thus intangible property apparently could be subject 
to assessment in many states, and not necessarily the same ones for 
each sort of tax. But Farmers Loan & Trust Co. v. Minnesota has over- 
ruled at least the most stubborn of these precedents.'® The facts ** 
presented an inheritance tax lexied by the domicil of the obligor on the 
death of a non-resident owner who kept the evidence of the obligation 
outside the state. It was possible to hold that since the transfer occurred 
in substance outside Minnesota, that state did not have jurisdiction over 
the formal subject of the tax.’ The majority, however, declined that 
narrow ground and reached the same result by more complicated reason- 
ing. First, they said that bi-state taxation of the same interest was not 
due process, and that property could be taxed in only one state. For 
this their authority was Union Refrigerator Transit Co. v. Kentucky.* 
Second, they maintained that for property taxation the domicil of the 
debtor was not that one state. State Tax on Foreign Held Bonds ** was 
cited for this proposition. Third, they assumed that the same con- 
siderations determined jurisdiction to levy inheritance taxes as to levy 
property taxes. This was developed from Frick v. Pennsylvania.”° 
Since the six 74 judges who formed the majority deliberately chose these 
broader grounds for the case, and especially emphasized the first step 
in their reasoning, which was superfluous even to their approach, it 





County, 177 U. S. 133 (1900) ; Liverpool Ins. Co. v. Board of Assessors, 221 U. S. 
346 (1911) ; see Powell, Business Situs of Credits (1922) 28 W. Va. L. Q. 8o. 

11 State Tax on Foreign Held Bonds, 15 Wall. 300 (U. S. 1872). 

12 Blackstone v. Miller, supra note 2. 

13 Blodgett v. Silberman, 277 U. S. 1 (1928) (state in which decedent was 
domiciled can measure an inheritance tax by bonds owed by a non-resident, and 
kept outside the jurisdiction). 

14 Wheeler v. Sohmer; cf. Buck v. Beach, both supra note 2. 

15 Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 204 (1930), specifically 
overrules Blackstone v. Miller, 188 U. S. 189 (1903). 

16 The state of Minnesota and its instrumentalities issued bonds which were 
locally registered. Some of these bonds were bought by a New York citizen who 
during his life kept them at his domicil, and on his death bequeathed them by a 
will probated in New York. His executors paid a New York inheritance tax on 
the bonds, but resisted a Minnesota assessment. The state court first held that the 
bonds were tangibles, and so not taxable under the rule of the Frick case. In re 
Taylor’s Estate, 175 Minn. 310, 219 N. W. 153 (1928). But after Blodgett v. 
Silberman, upon a rehearing, the state court allowed the tax. 175 Minn. 314, 221 
N. W. 64 (1928) ; 176 Minn. 634, 222 N. W. 528 (1928) ; see Note (1929) 27 Micn. 
L. Rev. 447; (1929) 13 Munn. L. Rev. 273. The facts presented an unusually strong 
case for the state of the debtor. Since the obligors were the state of Minnesota 
and the cities of Minneapolis and St. Paul, it seems unlikely that the debt could 
actually have been enforced without the aid of the courts of Minnesota. Moreover, 
some of the bonds were registered, and the transfer therefore depended upon an 
act within the state. It had been thought that this act could serve as the formal 
subject of the tax. Bliss v. Bliss, 221 Mass. 201, 109 N. E. 148 (1915); see Car- 
penter, Jurisdiction Over Debts (1918) 31 Harv. L. REv. 905, 928; HANDY, INHERIT- 
ANCE AND OTHER LIKE TAxeEs (1929) § 225. 

17 This was the basis of the concurring opinion of Stone, J., 280 U. S. 204, 214 
(1930). 18 Supra note 6. 19 Supra note 2. 20 Supra note 7. 

21 Holmes and Brandeis, JJ., dissented on the grounds that Minnesota law was 
necessary to the contract and also to its enforcement; and that the Constitution 
did not forbid double taxation. 280 U. S. at 216 et seq. 
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seems plain that the Court is inclined to introduce into the taxation of 
intangibles some of the restrictive principles which it has developed for 
the taxation of tangibles. 

As to the desirability of taxation by a single ** state there is little dis- 
agreement.”* But it has been contended that for the evils of double 
taxation “a more economical and more effective solution” can be 
achieved through negotiation than through litigation.** Since tax legis- 
lation is seldom motivated by disinterestedness,”> however, it would be 
surprising if debtor states could agree to a rule of taxation which would 
appeal to creditor states.** And if any uniform scheme of self-denying 
ordinances must remain a pious hope, it does not seem unfortunate that 
the Supreme Court has continued to use the due process clause in en- 
forcing its views of the conflict of laws.?” As to the choice of the 
single state that may be permitted to tax, more room for a difference of 
opinion exists. Most of the arguments ** advanced in favor of the 
domicil of the obligor have not been followed, although two strong con- 





22 In the absence of any constitutional restraint, at least six or seven places 
might conceivably assert a right to tax: domicil of the owner; domicil of the 
debtor; situs of the instrument; business situs; place of registration; place of con- 
tract; and in transfers inter vivos, the place of assignment. 

23 See SELIGMAN, DouBLE TAXATION AND INTERNATIONAL Fiscat COOPERATION 
(1928) passim; Wickersham, Double Taxation (i925) 12 Va. L. Rev. 185; Rep. 
Nat. Commo. INHER. Tax. (1925). The paradoxical dissent of Young that “ double 
taxation would be eliminated by the simple device of making double taxation the 
uniform rule ” appears to underestimate the increased cost of tax collection. Young, 
Personal or Impersonal Taxation (1915) Proc. Nat. Tax Ass’N 336, 343. The 
desirability of single taxation of intangibles is enhanced by the rule of single taxation 
of tangibles. If a man knows that on his death his bond: due from extra-state 
sources will be the measure of several taxes, while his tangibie property and local 
credits will be the basis of only one levy, he is not apt to favor the former type of 
investment. Such an attitude will not promote national financing or development 
of states removed from centers of moneyed capital. 

24 See Frankfurter and Landis, The Compact Clause of the Constitution (1925) 
34 YALE L. J. 685, 704. 

25 For a recent study of reciprocal and retaliatory tax statutes, see Legislation 
(1930) 43 Harv. L. Rev. 641, 646. 

26 It will be noticed that the rule of the Minnesota case operates to the advan- 
tage of the states in which moneyed capital is centered. It is at least doubtful 
whether the states now clamoring for farm relief would have entered into a com- 
pact providing for such depletion of their own fiscs. 

27 The objection of Holmes, J., that the Fourteenth Amendment does not apply 
to new principles of conflict of laws had been previously urged unsuccessfully. See 
Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 211 (1905). But most 
commentators have felt that the Supreme Court has shown a statesmanlike atti- 
tude in broadening the Constitution to harmonize the taxing claims of diverse 
states. See Powell, Extraterritorial Inheritance Taxation (1920) 20 Cor. L. Rev. 
283, 289-01; Beale, Progress of the Law — Taxation (1925) 38 Harv. L. Rev. 281, 
282-83; Dodd, The Power of the Supreme Court to Review State Decisions in the 
Field of Conflict of Laws (1926) 39 Harv. L. REv. 533, 534. 

28 Tt can no longer be maintained that the obligation is an asset only where the 
debtor is domiciled. The obligation is certainly of no value to the debtor. The 
creditor can collect the debt in any place where he can reach the person or the 
property of the obligor. Furthermore, even garnishors of the obligee need not 
resort to the debtor’s domicil. Harris v. Balk, 198 U. S. 215 (1005); see Beale, 
supra note 2, at 603. Nor can it be contended that other states are merely enforcing 
an obligation created by the state in which the debtor is domiciled, since the con- 
tract may not have been made in the domiciliary state. 
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siderations weigh in its favor: the possibility of evasion by the obligee 
would be reduced; *° and the state which gives the capital its productive 
opportunities would be permitted to make a charge therefor. But the 
obligee’s domicil, although conceivably it may not be able to collect the 
tax,®° is for both the taxpayer and the government a more advantageous 
place.** Whatever result judgment might dictate, it is authoritatively 
settled that a state cannot levy either a property ** or an inheritance 
tax ** merely because the debtor is a local domiciliary. 

The next question is whether the obligations can acquire such a situs 
apart from the creditor as to be taxable there and not at his domicil. 
That is possible as to tangible property.** No Supreme Court decision *° 
has gone so far as to intangible property, because prior to the Minnesota 
case taxability elsewhere did not as a corollary exclude taxability at the 
domicil. Earlier decisions do suggest, however, that a mercantile spe- 
cialty may be taxed at the place where the paper embodying it is pres- 
ent,** or at the place where it is used in business.** Jurisdiction based on 
presence of the instrument is admitted in England,** and has found favor 





29 Dishonest creditors might be tempted not to report their assets; but no 
reason can be given for debtors not reporting obligations which are to be used in 
measuring a tax on someone else. 

8@ Jf the decedent had no property except bonds which he kept outside the 
state, it would be impossible to enforce the tax upon goods within the state. And 
other states would refuse to enforce the first state’s revenue laws. Moore v. 
Mitchell, 30 F.(2d) 600 (C. C. A. 2d, 1929) ; Colorado v. Harbeck, 232 N. Y. 71, 
133 N. E. 357 (1921) ; In re Visser, [1928] Ch. 877; see Dicey, Conriict or Laws 
(4th ed. 1927) 224; Notes (1929) 3 Camp. L. J. 443; (1929) 29 Cox. L. REv. 782. 

81 It would obviously be more convenient and economical for a bondholder, or 
his executor, to pay a single tax to the one state in which he, or his testator, was 
living than to the many states where his debtors resided. And, at least in inheritance 
taxation, governmental efficiency would be promoted by making the total tax pay- 
able to one state. But it may be said that these considerations are not conclusive 
since they were ignored in determining jurisdiction to tax tangibles. Frick v. 
Pennsylvania, 268 U. S. 473 (1925). Yet there is an important factual difference 
between taxation of tangibles and of intangibles by states in which the owner is 
not domiciled. To allow such taxation of tangibles by these other states will not 
in practice require the owner to pay an assessment at more than two or three 
additional places, since few people have realty or chattels in many jurisdictions, 
whereas it is common for individuals to invest in bonds issued by corporations 
in numerous states. A further pragmatic consideration is that states in which 
the owner does not reside afford more discernible protection for specific chattels 
kept therein than for obligations incurred by its domiciliaries. 

82 State Tax on Foreign Held Bonds, 15 Wall. 300 (U.S. 1872). 

33 Farmers Loan & Trust Co. v. Minnesota, 280 U.S. 204 (1930). 

84 Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194 (1905). 

35 In Kansas, it has been held that obligations can acquire such a situs apart 
from the creditor that they are no longer taxable at his domicil. Wilcox v. Ellis, 
14 Kan. 588 (1875); Fisher v. Comm’rs of Rush County, 19 Kan. 414 (1877). 

36 Wheeler v. Sohmer, 233 U.S. 434 (1914). 

87 See note 10, supra. 

88 English cases hold that bonds payable to bearer and passing by delivery, 
which are physically present in England, are subject to an estate duty, even though 
the creditor and debtor are both domiciled abroad. Winans v. Attorney-General, 
[ror0] A. C. 27; Attorney-General v. Bouwens, 4 M. & W. 171 (1838). This is on 
the basis that “ bonds are in reality chattels of which the representative of the 
deceased owner can obtain the full value in England, and this without doing any 
act in a foreign country.” Ducey, op. cit. supra note 30, at 345-46; cf. Royal Trust 
Co. v. Attorney-General, [1930] A. C. 144. 
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with commentators,*® and at times with the Supreme Court.*® After 
Blodgett v. Silberman;** however, it seems unlikely that the state in 
which the evidence of a debt is located will be allowed to oust the 
domicil of the creditor from its power to tax; and such a result is 
desirable, since otherwise a bondholder would keep his bonds in the 
state where they were subject to the lowest tax. The cases on business 
situs stand on a different footing. They have been sustained on the 
ground that the owner is in fact carrying on a banking business.*? 
Because this distinction is such a practical one, and because the prece- 
dents are so numerous, it would not be surprising ** to find the Court 
holding that the single tax permitted may be levied at the business situs. 

If double taxation of tangibles and negotiable instruments violates 
the Fourteenth Amendment, it is difficult to see a basis for approving 
double taxation of shares of stock. Yet under cases still authoritative 
both the state in which the corporation is domiciled ** and the state 
where the holder resides *° can assess the stockholder for either a prop- 
erty or an inheritance tax. The justification for a levy at the corpor- 
ate domicil is not only that the corporation is an obligor, but also that 
the stockholder by becoming a member of the corporation shares a 
privilege conferred by the state. The basis of the tax at the domicil of 
the owner is the same for stocks as for bonds.** If only one of these 
two claims to tax is to be recognized, reasons of convenience might dic- 
tate the choice of the latter, and perhaps reasons of fairness also, since 
the state of charter can compensate for its loss of revenue by raising 
the corporation tax.*? 





CrepDITOR’s Duty To DiscLosE MATERIAL Facts TO THE SURETY. — 
In the ordinary business transaction, the mere failure to disclose mate- 
rial facts is not usually deemed fraudulent.’ It is only when an element 





39 See Beale, supra note 27, at 287. 

40 Wheeler v. Sohmer, 233 U.S. 434 (1914). 41 Supra note 13. 

42 See Powell, supra note 10, at 108. 

43 It is of interest to note that Hughes, J., wrote the opinion in one of the 
business situs cases. Liverpool Ins. Co. v. Board of Assessors, 221 U. S. 346 (1911). 
And he agreed with Holmes, J., in Wheeler v. Sohmer, supra note 2. 

44 Tappan v. Merchants Nat. Bank, 19 Wall. 490 (U. S. 1874) (property tax) ; 
see Frick v. Pennsylvania, 268 U.S. 473, 497 (1925) (inheritance tax). 

45 Hawley v. Malden, 232 U. S. 1 (1914) (property tax); Blodgett v. Silber- 
man, 277 U.S. 1, 18 (1928) (inheritance tax) ; cf. Frick v. Pennsylvania, 268 U. S. 
473, 497 (1925), where the state in which the stockholder was domiciled was not 
allowed to measure the inheritance tax by the full value of the share, but first had 
to deduct from that value the amount paid as a tax at the domicil of the cor- 
poration. 

46 See note 31, supra. 

47 But compare: “ Whether in the case of corporations organized under state 
laws, a provision by the state of incorporation, fixing the situs of shares for the 
purpose of taxation, by whomever owned, would exclude the taxation of the 
shares by other states in which their owners reside is a question which does not 
arise upon this record and need not be decided.” Hawley v. Malden, 232 U. S. 1, 
12 (1914), per Hughes, J. And cf. Frick v. Pennsylvania, 268 U. S. 473, 407 
(1925). 


1 Frederick v. Sherman, 89 Ore. 187, 173 Pac. 575 (1918); Iron City Nat. 
Bank v. Anderson & Co., 194 Pa. 205, 44 Atl. 1066 (1899) ; see (1918) 4 Iowa L. 
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of trust or confidence enters into the negotiations that a duty of disclo- 
sure is imposed.” Such a duty may arise from a preéxisting fiduciary re- 
lationship,® or from the circumstances of the particular transaction.‘ 
But whatever relationships may exist in a suretyship agreement, there is 
undoubtedly no more than a contract between the creditor and the 
surety; ° and it would be difficult in most cases to find facts indicating 
that confidence had been reposed in the creditor. Actual misrepresen- 
tation by the creditor to the surety will, of course, permit the latter to 
avoid his contract,’ but the existence of a duty to disclose is not so free 
from doubt. 

Although broad language is often used, the decisions ordinarily limit 
this duty to two general classes of cases: * (a) where an employer ac- 
cepts a surety on the fidelity bond of an agent or employee, without 
disclosing the known dishonesty of such person; *° and (b) where there 
is a material variation between the actual principal contract and what 





BuLL. 133. A distinction must be made, however, between non-disclosure and what 
may be called suppression of facts. To speak part of the truth, leaving other decep- 
tive factors unexplained, is of course fraud. Putney v. Schmidt, 16 N. M. 400, 120 
Pac. 720 (1911); Miller v. Wissert, 38 Okla. 808, 134 Pac. 62 (1913). Likewise, 
in cases of unilateral mistake running to the very basis of the transaction, relief 
may be given against the party who knew of the error and sought to take advan- 
tage thereof. Haviland v. Willetts, 141 N. Y. 35, 35 N. E. 958 (1894); see 3 
Wuuiston, Contracts (1920) § 1497; cf. (1921) 35 Harv. L. Rev: 208. 

2 See 1 Story, Equity JURISPRUDENCE (14th ed. 1918) § 308. Peculiar rela- 
tions of influence may create the same duty. Bower, AcTIONABLE Non-DIsCLOSURE 
(1915) § 404 et seg.; cf. Bogert, Confidential Relations and Unenforceable Express 
Trusts (1928) 13 Corn. L. Q. 237, 248. 

8 Oliver v. Oliver, 118 Ga. 362, 45 S. E. 232 (1903) (director of a corporation) ; 
Blakeney v. Wyland, 115 Iowa 607, 89 N. W. 16 (1902) (guardian and ward) ; 
Dolan v. Cummings, 116 App. Div. 787, 102 N. Y. Supp. 91 (1907) (tenants in 
common). 

4 Zahn v. McMillin, 179 Pa. 146, 36 Atl. 188 (1897); see Note (1927) 12 
Corn. L. Q. 502. 

5 See Note (1918) 18 Cor. L. Rev. 158; (1919) 28 Yate L. J. 210. 

6 This is clearly so where there are no negotiations between the creditor and 
the surety. But such an explanation is frequently offered. See 2 Pomeroy, Equity 
JURISPRUDENCE (4th ed. 1918) $902. Admittedly, the line between the fiduciary 
element and inequality of position, the correct explanation, is often hard to draw. 
See Note (1927) 12 Corn. L. Q. 502. 

7 People’s State Bank v. Hill, 210 Ky. 222, 275 S. W. 694 (1925) ; see 1 BRANDT, 
SuURETYSHIP AND GUARANTY (3d ed. 1905) § 447. Fraud on the principal is usually 
a ground for rescission, unless the surety was aware of it. See (1918) 31 Harv. L. 
Rev. 898; (1920) 5 Corn. L. Q. 215. Contra: Ettlinger v. National Surety Co., 
221 N. Y. 467, 117 N. E. 945 (1917). For by failing to disclose such misrepre- 
sentations, the creditor is in addition defrauding the surety. See Note (1918) 
18 Cor. L. Rev. 158. 

8 See London Gen. Omnibus Co. v. Holloway, [1012] 2 K. B. 72, 79; Brillion 
Lumber Co. v. Barnard, 131 Wis. 284, 293, 111 N. W. 483, 486-(1907) ; ARNOLD, 
SURETYSHIP AND GUARANTY (1927) § 34. 

® Manchester Fire Assurance Co. v. Redfield, 69 Minn. 10, 71 N. W. 709 (1897) ; 
State Sav. & Trust Co. v. Grady, 20 Ohio App. 385, 153 N. E. 238 (1923); see 
ARNOLD, loc. cit. supra note 8; cf. Wakonda State Bank v. Fairfield, 220 N. W. 515 
(S. D. 1928). Contra: Roper v. Sangamon Lodge, gr Ill. 518 (1879) ; cf. National 
Provincial Bank v. Glanusk, [1913] 3 K. B. 375. An exception is sometimes made 
in the case of official bonds, possibly because the conduct of the officer may be 
ascertained from public records. Florida v. Rushing, 17 Fla. 226 (1879); Wilkin 
County v. First State Bank, 170 Minn. 115, 212 N. W. 183 (1927). Contra: Sooy 
v. State, 39 N. J. L. 135 (1876). 
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the surety believes it to be.*° Both types have been inadequately ex- 
plained on the basis of implied misrepresentation.'t Though a strained 
construction of the creditor’s silence might make this solution plausible 
in cases of the first type, it is entirely untrue as to the second; ?* it 
might equally well be argued that in every business agreement the non- 
disclosing party by his silence represents the transaction to be exactly 
what it appears to be.** Other courts, taking a somewhat more realistic 
position, admit the possibility of a duty of disclosure, but maintain 
that it arises only from the circumstances of the particular transaction.* 
It would seem, however, that the circumstances merely control the mate- 
riality of the unrevealed fact, while the duty to disclose arises from the 
unequal bargaining positions of the parties.‘° The surety is unlike the 
promisor of an ordinary contract; he is rather in a situation similar to 
that of an insurer. Though this analogy has been repudiated,’* it is not 
without foundation.‘* The surety undertakes an unusual risk; he ordi- 





10 Copper Process Co. v. Chicago Bonding & Ins. Co., 262 Fed. 66 (C. C. A. 3d, 
1920) ; Power Dry Goods Co. v. Harlin, 68 Minn. 193, 71 N. W. 16 (1897); Car- 
penter Lumber Co. v. Hugill, 149 Wash. 45, 270 Pac. 94 (1928); cf. Vaughan v. 
Farmers & Merchants’ Bank, 146 Ga. 51, 90 S. E. 478 (1916). But cf. Baglin v. 
Title Guaranty & Surety Co., 166 Fed. 356 (E. D. Pa. 1909) (immaterial alteration). 
A common instance arises when the creditor and principal agree to a different dis- 
position of the proceeds. Fassnacht v. Emsing Gagen Co., 18 Ind. App. 86, 46 N. E. 
45 (1899); cf. Hermitage Nat. Bank v. Carpenter, 131 Tenn. 136, 174 S. W. 263 
(1914). 

11 It has been said that by retaining the dishonest employee, the employer im- 
pliedly represents that he is worthy of trust. See Capital Fire Ins. Co. v. Watson, 
76 Minn. 387, 389, 79 N. W. 601 (1899); Peerless Guaranty Co. v. Howard, 77 
N. H. 355, 357, 92 Atl. 165, 166 (1914) ; Cuitps, SuURETYSHIP AND GUARANTY (1917) 
67. In the second group of cases, it is argued that when the creditor describes the 
transaction, he impliedly represents that it contains nothing unusual. See Lee v. 
Jones, 17 C. B. (N.S.) 482, 502 (1864). This would of course demand an extremely 
liberal construction. See 2 Wixtiston, ConTrRAcTs § 1249. 

12 It is often said that the surety is to be favored in construing the contract, 
because of his profitless and hazardous position. See Standard Salt & Cement Co. 
v. National Surety Co., 134 Minn. 121, 127, 158 N. W. 802, 804 (1916); Evatt v. 
Dulaney, 51 Okla. 81, 86, 151 Pac. 607, 608 (1915) ; ARNOLD, op. cit. supra note 8, 
§ 229. But cf. 2 Wiiiston, Contracts §625. This can only mean that the 
surety is entitled to a strict observance of the terms of the contract, and not to a 
strained construction. See Prncrey, SURETYSHIP AND GUARANTY (2d ed. 1913) § 67. 

13 Cf. Bower, ACTIONABLE MISREPRESENTATION (2d ed. 1927) § gr. 

14 See Sherman v. Harbin, 125 Iowa 174, 182, 100 N. W. 629, 631 (1904); 
Wright v. German Brewing Co., 103 Md. 377, 379, 63 Atl. 807, 808 (1906) ; United 
States Fidelity Co. v. Fulton Iron Works, 132 S. W. 536, 538 (Tex. Civ. App. 1910) ; 
PINGREY, op. cit. supra note 12, § 141. It has also been suggested that the defense 
is based on a variation of risk. See (1919) 32 Harv. L.-Rev. 734. But that doctrine 
seems applicable only to defenses arising after the contract has been in operation. 
Cf. note 31, infra. 

15 See Bower, op. cit. supra note 2, §§ 83, 120; Note (1927) 12 Corn. L. Q. soz. 
The present tendency of the law is to demand disclosure where there is such in- 
equality. 3 Writiiston, Contracts § 1449. An analogous situation gives rise to a 
similar duty where a member of a partnership is negotiating with an outsider for 
the latter’s entrance into the firm. Bower, op. cit. supra note 2, § 132. 

16 At least so far as the present problem is concerned. Whitcomb v. Schultz, 
223 Fed. 268 (C. C. A. 2d, 1915); North British Ins. Co. v. Lloyd, 10 Ex. 523 
(1854) ; see (1919) 28 Yate L. J. 410. 

17 The insurer is entitled to full disclosure. Ionidas v. Pender, L. R. 2 Q. B. 
531 (1874); Hart v. British F. & M. Ins. Co., 80 Cal. 440, 22 Pac. 302 (1899). 
This is based on the hazardous nature of his risk and the probability that the - 
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narily enters the transaction as a stranger, after the creditor and prin- 
cipal have completed most of the arrangements. Moreover, the benev- 
olent surety undergoes this risk without any possibility of profit.*® 
With these considerations borne in mind, examination of a few situa- 
tions in which the existence of a duty to disclose was denied suggests that 
the surety’s right to disclosure has hitherto been too strictly confined. 
With but few exceptions, it has been held that the creditor need not re- 
veal the insolvency of a debtor '* or the gross carelessness or incompe- 
tence of an employee.*® But silence on these material facts may be highly 
prejudicial, and indicative of an entire lack of good faith. The creditor 
should be required to disclose all known facts which materially alter the 
surety’s risk,”* if he knows or has reason to believe that the surety is 
unaware of them. To require disclosure of all merely relevant facts 
would, of course, be too harsh; ** it would be unfair to demand that he 
recall every bad habit of an agent or previous debt of a debtor, appre- 
ciate its bearing, and assume that the surety is ignorant of it.2* Nor 





insured alone will know all the facts. Seaton v. Heath, [1899] 1 Q. B. 782; see 
Lee v. Jones, supra note 11, at 503; 3 STorY, op. cit. supra note 2, § 306. Both fac- 
tors are present in a suretyship agreement, but to a lesser degree. The only conse- 
quence of this should be that the duty will not be so strictly enforced. See Bower, 
op. cit. supra note 2, §§ 121, 122. But see ARNOLD, op. cit. supra note 8, § 232. 

18 Selma Sav. Bank v. Harlan, 167 Iowa 673, 149 N. W. 882 (1914). It is this 
lack of profit which has always made the surety a favorite of the law. See Note 
(1926) 35 Yate L. J. 484. Because of this and the fact that the compensated 
surety usually can and does investigate each risk, it might be argued that no duty 
exists towards the latter. Cf. Young v. American Bonding Co., 228 Pa. 373, 77 Atl. 
623 (1910); (1924) 24 Cor. L. Rev. 211; ARNOLD, op. cit. supra note 8, § 228. 
But see Barnes v. Century Sav. Bank, 149 Iowa 367, 378, 128 N. W. 541, 546 
(1910). 

19 Southwestern Co. v. Wynnegar, 111 Miss. 412, 71 So. 737 (1916) ; Farmers’ & 
Drovers’ Bank v. Braden, 145 Pa. 473, 22 Atl. 1045 (1891); see CHILDS, op. cit. 
supra note 11, at 67. The decisions usually dismiss it as a defense, either because 
insolvency is not concerned with the contract itself or because it is not deemed a 
serious risk. Sebald v. Citizens’ Dep. Bank, 31 Ky. L. Rep. 1244, 105 S. W. 130 
(1907) ; Bridges v. Miller Rubber Co., 150 Md. 1, 132 Atl. 271 (1926). The only 
real difference between insolvency and those facts which the courts usually consider 
serious is that the creditor may not so often have reason to believe that the surety 
is in ignorance. 

20 Howe Machine Co. v. Farrington, 82 N. Y. 121 (1880) ; 2 Wittiston, Con- 
TRACTS § 1249. Contra: Smith v. Josselyn, 40 Ohio St. 409 (1884) ; cf. Lee v. Jones, 
supra note 11. Negligence of the employee and his dishonesty have been distin- 
guished on the ground that the latter will usually be studiously concealed. Screw- 
men’s Benevolent Ass’n v. Smith, 70 Tex. 168, 7 S. W. 793 (1888). 

21 Jungk v. Holbrook, 15 Utah 198, 49 Pac. 305 (1897); First Nat. Bank v. 
Clark’s Estate, 59 Colo. 455, 149 Pac. 612 (1915) ; PINGREY, op. cit. supra note 12, 
§§ 141, 142. Materiality may possibly vary according to the type of suretyship 
involved. Bower, oP. cit. supra note 2, §§ 125 et seq. The same variation may be 
found in insurance contracts. 3 WiLListon, ConTRACTs, § 1499, n.81. 

22 This is apparently the test in insurance contracts. See cases cited supra 
note 17. 

23 Bad habits of an employee need not be disclosed. Town of Hudson v. Miles, 
185 Mass. 582, 71 N. E. 63 (1904) ; Aetna Indemnity Co. v. Schroeder, 12 N. D. 110, 
95 N. W. 436 (1903). Nor need all other debts of a debtor. Sherman v. Smith, 185 
Iowa 654, 169 N. W. 216 (1918) ; ARNOLD, loc. cit. supra note 8. But if the debts 
are numerous or of so serious a nature as greatly to increase the risk, disclosure 
should be made. Damon v. Empire State Surety Co., 161 App. Div. 875, 146 N. Y. 
* Supp. 996 (1914) ; Park Paving Co. v. Kraft, 262 Pa. 178, 105 Atl. 39 (1918), 
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will he be guilty of bad faith unless he is actually aware of the facts in- 
volved,** though his lack of knowledge be negligent; *° otherwise an 
unreasonably burdensome duty of investigation would be imposed.”° 
Once knowledge is proved, however, the lack of an intent to injure is 
immaterial.?* 

There will usually be an important question of fact as to whether the 
creditor knew or had reason to believe that the surety was in ignorance, 
for unless he did, his non-disclosure is no indication of bad faith. In 
each particular case, there will be various factors materially bearing on 
this problem; the decisions have, however, ascribed to some of them a 
false significance. It is said that if the surety demands a statement from 
the creditor, the scope of the duty to disclose is thereby enlarged,?* be- 
cause of some newly created relation of confidence.*® Inquiry alone, 
however, can not make the creditor a quasi-fiduciary, especially if he 
refuses to commit himself; but it may make clear to him that the surety 
is unaware of important facts. The accessibility of the information and 
the lack of an opportunity for disclosure are likewise emphasized in 
determining the scope of the duty. The former will be material to the 
above mentioned question of fact; but clearly the creditor should not 
be able to urge that the information was equally open to both, if he was 
in fact aware of the other’s ignorance.*° The lack of an opportunity to 
disclose, while it may not be an absolute excuse,*! should be relevant 
to the same question.*” 





24 McMullen v. Winfield Bldg. & Loan Ass’n, 64 Kan. 298, 67 Pac. 892 (1902) ; 
Tapley v. Martin, 116 Mass. 275 (1874); Bowne v. Mount Holly Nat. Bank, 
45 N. J. L. 360 (1883) ; see STEARNS, SURETYSHIP AND GUARANTEE (3d ed. 1922) 
§ 106. 

25 Sherman v. Harbin, supra note 14. 

26 The rule as to actual misrepresentation is otherwise. United States Fidelity 
Co. v. Stambaugh, 219 Ky. 35, 292 S. W. 495 (1927) ; Bates v. Cashman, 230 Mass. 
167, 119 N. E. 663 (1918). 

27 London Gen. Omnibus Co. v. Holloway, supra note 8; Railton v. Mathews, 
to Cl. & F. 934 (1844) ; see 1 BRANDT, op. cit. supra note 7, $472. But see Magee 
v. Manhattan Life Ins. Co., 92 U. S. 93, 99 (1875) ; Warren v. Branch, 15 W. Va. 
21, 28 (1879). 

28 Goodwin v. Abilone State Bank, 294 S. W. 883 (Tex. Civ. App. 1927); see 
Warren v. Branch, supra note 27, at 25; ARNOLD, loc. cit. supra note 8. Many of 
the cases so holding, however, can be explained on the ground that the creditor 
made a misleading reply. Cf. note 1, supra. 

29 See STEARNS, OP. cit. supra note 24, § 106. 

30 Relief is sometimes denied in cases of actual misrepresentation on such 
grounds, but the present tendency is in the other direction. 3 WrListon, Con- 
TRACTS § 1516. It is still the rule as to non-disclosure, however. Shephard Land 
Co. v. Banigan, 36 R. I. 1, 87 Atl. 531 (1913) ; see Bostwick v. Van Voorhis, has N. Y. 
353, 360 (1883); 1 BRANDT, op. cit. supra note 7, § 473. 

81 Indiana & Ohio Livestock Ins. Co. v. Bender, 32 Ind. App. 287, 69 N. E. 601 
(1904) ; Herbert v. Lee, 118 Tenn. 133, 101 S. W. 175 (1906). Contra: Watertown 
Sav. Bank v. Matoon, 78 Conn. 388, 62 Atl. 622 (1905). But it may be important 
to the question of knowledge. See Winter & Co. v. Forrest, 145 Ky. 581, 585, 140 
S. W. 1005, 1006 (1911). 

32 The duty of disclosure discussed herein must be distinguished from a similar 
duty which may arise after the contract has been in operation, especially in fidelity 
cases. If the employee commits a dishonest act, the creditor should discharge him 
or notify the surety. Indiana & Ohio Livestock Ins. Co. v. Bender, supra note 31; 
Phillips v. Foxhall, L. R. 7 Q. B. 666 (1872). Since it is subsequent to the contract, 
fraud is an inadequate explanation, And normally the creditor’s inaction is no de- 
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PRIVILEGE OF NON-RESIDENT CRIMINAL DEFENDANTS FROM SERVICE 
or Civit Process. — Extreme and even paradoxical confusion is re- 
vealed in the long list of decisions involving the privilege from service 
of civil process accorded to non-residents present to attend judicial pro- 
ceedings. But it is in cases concerning non-resident defendants in 
criminal actions ? that the confusion is greatest. 

The historical development of the broad privilege against civil suit 
throws light on its rationale. It was first conferred upon residents, and 
was described as that of the court.* In order to avoid interference with 
the orderly course of judicial proceedings, resident suitors,* witnesses,° 
and attorneys ° were privileged from civil arrest while going to, attending 
upon, or returning from court.’ Service without arrest, however, was 
merely a contempt of court,® and the writ did not abate.® But in two 
cases involving arrest of criminal defendants the privilege was denied.*° 
This apparent anomaly was later explained ** on the ground that the 
defendants, having been kept in custody, required no inducement of 
civil immunity in order to secure their attendance. This novel explana- 
tion sufficed to privilege a criminal defendant who had been released on 
bail.” 

In dealing with non-residents, on the other hand, the encouragement of 
voluntary attendance becomes the primary consideration. Thus, im- 
munity has been granted to non-resident witnesses,’* parties,* and at- 





fense to the surety. Darby v. Berney Nat. Bank, 97 Ala. 643, 11 So. 881 (1892) ; 
Siebert v. Quesnel, 65 Minn. 107, 67 N. W. 803 (1896). But cf. Southern Trust 
Co. v. Vaughn, 277 Fed. 145 (C. C. A. 8th, 1921) (requiring only slight action). 


1 See Netograph Mfg. Co. v. Scrugham, 197 N. Y. 377, 379, 90 N. E. 962 
(1g9I0). 

2 In two jurisdictions, the problem has recently been treated as res integra. 
Cummins’ Adm’r v. Scherer, 21 S. W.(2d) 836 (Ky. 1929); Feuster v. Redshaw, 
145 Atl. 560 (Md. 1929); see (1930) 30 Cor. L. Rev. 265. The facts in the two 
cases are similar. The accused, a non-resident, was released on bail and later re- 
turned to the state for trial, where he was served with civil process. The upper 
court affirmed a judgment entered on an order quashing the return of summons. 

8 See Mountague v. Harrison, 3 C. B. (N.S.) 292, 298 (1857). 

4 See Viner, ABRIDGMENT, Tit. Privilege, B., pl. 1. 

5 Ibid., C., pl. 16. 

6 See 6 Bacon, ABRIDGMENT (1832 ed.) 531. 

7 “ Eundo, morando, et redeundo.” 

8 Cole v. Hawkins, 2 Strange 1094 (1738). 

® Poole v. Gould, 1 H. & N. 99 (1856). The result is characterized by the maxim, 
Quod fieri non debet factum valet. In the absence of arrest, there is obviously much 
less interference with the progress of the action. 

10 Goodwin v. Lordon, 1 A. & E. 378 (1834); Hare v. Hyde, 16 Q. B. 394 
(1851). 

11 In’ Gilpin v. Cohen, L. R. 4 Ex. 131, 139 (1869). 

12 Ibid. The distinction is unsatisfactory, since in none of the cases was the de- 
fendant out of the jurisdiction. A better ground for distinction is that in the 
two earlier cases the arrests were made after the defendant had been acquitted; in 
the last case, the defendant was merely returning from a hearing, and the arrest 
might have caused substantial interference with the trial. 

18 The privilege is everywhere granted. Chittenden v. Carter, 82 Conn. 585, 
74 Atl. 884 (1909) ; Fidelity & Casualty Co. v. Everett, 97 Ga. 787, 25 S. E. 734 
(1896) ; Mayer v. Nelson, 54 Neb. 434, 74 N. W. 841 (1898). 

14 The privilege is generally granted. Stewart v. Ramsey, 242 U. S. 128 (1916) ; 
Matthews v. Tufts, 87 N. Y. 568 (1882). Contra: Ellis v. Degarmo, 17 R. I. 715, 
24 Atl. 579 (1892) ; see Note (1910) 23 Harv. L. Rev. 474. A few courts deny the 
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torneys.*® Since the individual’s fear of being sued away from home, and 
not the interruption of the action, is the obstacle to be overcome, it is un- 
important that service is by summons rather than by arrest.‘ An undis- 
criminating reliance on the early precedents,’” however, may lead to the 
conclusion that one legally compelled to attend court should be privi- 
leged from service of process. This reasoning '* produces singular results 
in cases which concern criminal defendants. If the non-resident accused 
is in physical custody ** in the state of the alleged crime, a grant of the 
privilege for the sake of expediting justice is a work of supererogation. 
Yet the gratuity has in some instances been bestowed.*° And where the 
accused, having left the state, returns in compliance with the conditions 








privilege to non-resident plaintiffs. Bishop v. Vose, 27 Conn. 1 (1858) ; cf. Tiede- 
mann v. Tiedemann, 35 Nev. 259, 129 Pac. 313 (1912). A non-resident party at- 
tending an appellate hearing is not privileged. Sampson v. Graves, N. Y. L. J., 
April 11, 1924, at 159, aff'd, 207 App. Div. 894 (1924); cf. Kinne v. Lant, 68 Fed. 
436. (C.. ©. D. Mich. 1895) (party present for argument on demurrer, held 
privileged). re has been suggested that since the interests of the litigant, rather 
than of the court, demand his presence, the necessity for the privilege does not 
exist. See Note (1920) 33 Harv. L. Rev. 721, 723. But see Parker v. Hotchkiss, 
Fed. Cas. No. 10,739, at p. 1138 (C. C. E. D. Pa. 1849); cf. ALDERSON, JUDICIAL 
Writs AND Process (1895) 245. In the case of criminal defendants, however, the 
interest of the state is indisputable. 

15 The few authorities are divided. Read v. Neff, 207 Fed. 890 (S. D. Iowa 
1913). Contra: Greenleaf v. People’s Bank, 133 N. C. 292, 45 S. E. 638 (1903); 
see Ray, Privilege of Non-Resident Attorney From Service of Civil Process (1929) 
17 Ky. L. J. 197. 

16 See authorities cited supra notes 13, 14, 15. But the distinction is impor- 
tant with regard to residents. By the better view, exemption of legislators from 
arrest is not extended to exemption from service of civil process. Rhodes v. Walsh, 
55 Minn. 542, 57 N. W. 212 (1893); Berlet v. Weary, 67 Neb. 75, 93 N. W. 238 
(1903). Contra: Ross v. Brown, 7 Pa. Co. Ct. 142 (1889). And a statute extend- 
ing this privilege has been held unconstitutional as class legislation. Phillips v. 
Browne, 270 Ill. 450, 110 N. E. 601 (1915). In England, Parliament itself declared 
that the exemption applied only to arrest. 10 Geo. III, c. 50 (1769) ; see Cassidey 
v. Steuart, 2 Man. & G. 437, 470 (1841). ‘ 

17 Thus, the view that the privilege should be limited in application to those 
who come voluntarily has been described as “‘ a strange inversion of the history of 
the law.” Dwelle v. Allen, 193 Fed. 546, 548 (S. D. N. Y. 1912), per L. Hand, J. 
The court vacated process served on a non-resident witness present under a sub- 
poena from a federal court. Cf. Bunce v. Humphrey, 214 N. Y. 21, 108 N. E. 95 
(1915) (non-resident witness, served with subpoena after coming voluntarily, held 
privileged). A number of states have enacted statutes allowing a subpoena to issue 
against a resident who is wanted in another state as a material witness in a criminal 
action. See Legislation (1929) 43 Harv. L. Rev. 121. Some of these statutes 
require that the sister state grant to the surrendered witness a privilege from 
service of papers or arrest. E£.g., La. Acts 1928, No. 71, §1; N. Y. Laws 1926, 
c. 415; cf. S. D. Sess. Laws 1923, c. 157. Here the privilege will be granted to 
witnesses compelled to appear, but the compulsion itself is dependent on the 
privilege. 

18 See, e.g., Kaufman v. Garner, 173 Fed. 550 (C. C. W. D. Ky. 1909) ; Church 
v. Church, 50 App. D.C. 230, 270 Fed. 361 (1921). 

19 Either by virtue of arrest or of interstate rendition. 

20 Weale v. Clinton Circuit Judge, 158 Mich. 563, 123 N. W. 31 (1009); 
Moletor v. Sinnen, 76 Wis. 308, 44 N. W. 1009 (1890). Contra: Reid v. Ham, 54 
Minn. 305, 56 N. W. 35 (1893); In re Application of Walker, 61 Neb. 803, 86 N. W. 
510 (1901) ; Rutledge v. Krauss, 73 N. J. L. 307, 63 Atl. 988 (1906). 


of a bail bond, it has likewise been held that he should be privileged be- 
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cause he came under compulsion.” The same result has been reached 
on the contrary premise; ** and the contrary result has been reached on 
the same premise.** This last approach seems the soundest. A more 
plausible argument for the privilege can be made where the accused was 
neither in custody nor under bond, but merely subject to interstate ren- 
dition.** The sanction compelling attendance is weaker here, and there 
may be an advantage in avoiding the expense and delay sometimes inci- 
dent to rendition proceedings.*® Nevertheless, it is extremely conjectural 
whether the prospect of the privilege is a material inducement to recu- 
sant fugitives to submit voluntarily. 

Once established in a number of jurisdictions, the rule of immunity 
may be adopted elsewhere under the doctrine of comity.” It has been 
said that to deny the privilege in cases of rendition would be a breach 
of faith toward the surrendering state.** But this contention begs the 
question ** by assuming that the surrendering state is entitled to repose 
this faith in the demanding state. That it is not so entitled is suggested 
by an analogy to the practice of trying an accused on a charge other than 
that for which he was requisitioned. Although the constitutionality of 
this practice was once doubted in some quarters,”® it has been sanctioned 
by the Supreme Court.*® The same analogy suggests that a privilege 





21 Kaufman v. Garner, supra note 18; Murray v. Wilcox, 122 Iowa 188, 97 
N. W. 1087 (1904). Here, indeed, occasion smiles upon a second leave. 

22 Whited v. Phillips, 98 W. Va. 204, 126 S. E. 916 (1925). 

23 Netograph Mfg. Co. v. Scrugham, supra note 1; Jn re Henderson, 27 N. D. 


155, 145 N. W. 574 (1914). 

24 See Note (1925) 20 Int. L. Rev. 172. In Georgia, a non-resident defendant 
who returned voluntarily was held not privileged from service of summons or civil 
arrest. Rogers v. Rogers, 138 Ga. 803, 76 S. E. 48 (1912). The reasoning of the 
court, however, is highly questionable. A statute exempted witnesses from arrest. 
Ga. Ann. Cope (Michie, 1926) § 5854. The court assumed that privilege from 
service rested on a judicial construction of the statute, and since an accused is in- 
competent as a witness in Georgia, the court held the statute inapplicable to the 
defendant. But the statute seems clearly not to define the common law privilege of 
non-residents. 

25 For a classic instance of the possible difficulties of interstate rendition, see 
Tran, TRUE Stories oF CRIME (1912) 341-71. One stage of the case reached the 
Supreme Court. Dodge v. Ellis, 195 U. S. 626 (1904). 

26 This reasoning is most common in cases concerning non-resident parties to 
civil suits. Wilson v. Donaldson, 117 Ind. 356, 20 N. E. 250 (1888) ; see Smith v. 
Iverson, 63 Utah 292, 298, 225 Pac. 603 (1924). A variation of the comity doctrine 
was advanced in a case where the defendant was returning through an intermediate 
state from a state in which he would have been privileged. See Sofge v. Lowe, 131 
Tenn. 626, 634, 176 S. W. 106, 108 (1915). It has been suggested that since there 
is a constitutional duty imposed upon the asylum state in rendition cases, the doc- 
trine of comity is less applicable. See Rutledge v. Krauss, supra note 20, at 399, 
63 Atl. at 989. It may happen that the fugitive is not a resident of the asylum 
state. State v. Boynton, 140 Wis. 89, 121 N. W. 887 (1909) (privilege granted). 
In such a case, the doctrine of comity seems least applicable. 

27 See (1922) 35 Harv. L. Rev. 768;°cf. Compton, Ault & Co. v. Wilder, 40 
Ohio St. 130 (1883). 

28 See Reid v. Ham, supra note 20, at 307, 56 N. W. at 36. 

29 E.g., State v. Hall, 40: Kan. 338, 19 Pac. 918 (1888), overruled by In re 
Flack, 88 Kan. 616, 129 Pac. 541 (1913). 

30 Lascelles v. Georgia, 148 U. S. 537 (1893). A contrary rule obtains under 
treaties for extradition from a foreign state. United States v. Rauscher, 119 U. S. 
407 (1886). And a fugitive extradited under a treaty is privileged from service 
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granted to relieve the defendant of additional mental harassment ** is a 
bit of quixotic chivalry. Its fatuity is revealed in those cases where the 
grant or refusal of the privilege depends on a nice question whether the 
second action is civil or criminal in its nature.** 

The privilege will be denied if the cause of action arises out of the 
present attendance of the non-resident.** And the same result is reached 
in civil cases where the second action is necessary for a complete adjust- 
ment of the parties’ rights.** But there is an aversion to allowing the 
prosecuting party in a criminal action to bring a civil suit against the 
non-resident.*® Of course, if rendition proceedings have been used 
merely to subserve private ends, the fraudulent party should not be 
allowed to maintain his suit.** But the mere identity of prosecutor and 
plaintiff hardly seems objectionable in itself, in view of the policy of 
the law to encourage informers,*’ and the likelihood that the individual 
privately wronged will be the informer. 





FEDERAL PRACTICE RESPECTING FOREIGN RECEIVERSHIPS. — The 
ordinary equity receiver is merely an appointee of a court for the care 
and management of property.’ Outside the forum of his appointment, 





of civil process. In re Reinitz, 39 Fed. 204 (C. C. S. D. N. Y. 1889); Smith v. 
Government of Canal Zone, 249 Fed. 273 (C. C. A. 5th, 1918). It is significant 
that some of the decisions granting a privilege where only interstate rendition was 
involved were based upon an analogy to the Rauscher case, before it was dis- 
tinguished in the Lascelles case. E.g., Moletor v. Sinnen, supra note 20. 

31 See Silvey’s Estate v. Koppell, 107 S. C. 106, 108, 91 S. E. 975, 976 (1017). 
“If there is ever a time when a man needs the unimpeded exercise of his every 
faculty, it is when he is on trial for crime, and this is true whether he be guilty or 
not guilty.” 

32 The categories fluctuate even in the same state. Compare Matter of Cannon, 
47 Mich. 481, 11 N. W. 280 (1882) (bastardy proceedings held civil; privilege 
granted), with Cady v. St. Clair Circuit Judge, 139 Mich. 618, 102 N. W. 1025 
(1905) (same proceedings held criminal; privilege denied). 

38 Nichols v. Horton, 14 Fed. 327 (C. C. N. D. Iowa, 1882). 

84 Livengood v. Ball, 63 Okla. 93, 162 Pac. 768 (1916); cf. Rizo v. Burruel, 
23 Ariz. 137, 202 Pac. 234 (1921). 

35 Section 25 of the Uniform Criminal Extradition Act provides: “A person 
brought into this state on extradition based on a criminal charge shall not be sub- 
ject to service of personal process in civil actions arising out of the same facts as 
the criminal proceeding to answer which he is returned, until he has been con- 
victed in the criminal proceeding, or if acquitted, until he has had ample oppor- 
tunity to return to the state from which he was extradited.” It is noteworthy that 
a suggested blanket exemption from service of process in any civil action was re- 
jected. See Hanppook Comm’rs ON UNIFORM STATE LAws (1925) 258-60. 

36 See Smith v. Government of Canal Zone, supra note 30, at 279. 

37 The privilege for confidential communications from informer to prosecuting 
officer presupposes the desirability of encouraging such communications. See 5 Wic- 
MORE, EvIDENCE (2d ed. 1923) § 2374. 


1 See Pennsylvania Steel Co. v. New York City Ry., 198 Fed. 721, 728 (C. C. A. 
2d, 1912) ; Beverley v. Brooke, 4 Gratt. 187, 208 (Va. 1847) ; 1 CLARK, RECEIVERS 
(2d ed. 1929) §$11(a), 12; Tracy, CoRPORATE FORECLOSURES (1929) §§ 89-02. 
No title or right of property vests in him. Quincy, M. & P. R. R. v. Humphreys, 
145 U.S. 82 (1892) ; United States Mortgage & Trust Co. v. Missouri, K. & T. Ry., 
269 Fed. 407, rehearing denied, 272 Fed. 458 (C. C. A. 5th, 1921). He is not per- 
sonally liable for proper official acts. McGowan v. Ingalls, 60 Fla. 116, 53 So. 
932 (1910). Yet he is not the agent of the person whose property he admin- 
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like any other officer of court,” he retains neither his representative char- 
acter nor any power of official action.* But in the application of this 
principle the federal courts have been unfortunately doctrinaire. 

It is not surprising that an appointee of a state court is considered a 
foreign receiver by a federal court in another state; * but even a federal 
receiver, subject to a narrowly construed exception,’ has no status out- 
side the circuit of his appointment.® More technically still, he may not 
sue outside the district of his appointment, although he remain within the 
same circuit,’ or even the same state.* This doctrine has necessitated 
a practice of ancillary receiverships in every district where corporate 
property is located or corporate debtors must be sued.® Although such 
proceedings are called ancillary, and the receiver appointed in the first 
district will usually be appointed in others, each petition must in reality 
be an original bill.‘° Each local court acquires primacy in the adminis- 
tration of local assets ** and may appoint whom it pleases as receiver.!* 
Such repetitious yet independent actions necessarily delay and compli- 
cate the business of receiverships. In the well known Northern Pacific 
Railway case,* litigation in ten districts scattered over four circuits 





isters. Boehm v. Goodall, [1911] 1 Ch. 155; see Union Bank of Chicago v. Kansas 
City Bank, 136 U. S. 223, 236 (1890). 

For an outline of the usual federal procedure, see C. W. Wickersham, Primary 
and Ancillary Receiverships (1928) 14 VA. L. REv. 599. 

2 Woodworth v. Spring, 4 Allen 321 (Mass. 1862) (guardian) ; Loewer’s Brew- 
ing Co. v. Lithauer, 36 Misc. 539, 78 N. Y. Supp. 947 (1901) (marshal). 

3 He may, however, set up a cause of action that has accrued to him in the 
course of his activity as receiver. Chicago Bonding & Surety Co. v. United States, 
261 Fed. 266 (C. C. A. 7th, 1919) ; Wilkinson v. Culver, 25 Fed. 639 (C. C. S. D. 
N. Y. 1885). And property once subject to a receiver’s control is not released when 
the management of the insolvent estate necessitates its removal to another state. 
Chicago, M. & St. P. Ry. v. Keokuk, 108 Ill. 317 (1884) ; Robertsen v. Staed, 135 
Mo. 135, 36 S. W. 610 (1806); cf. McAlpin v. Jones, ro La. Ann. 552 (1855) 
(felonious removal). Contra: Humphreys v. Hopkins, 81 Cal. 551, 22 Pac. 892 
(1889). 

4 Booth v. Clark, 17 How. 322 (U.S. 1854); Hilliker v. Hale, 117 Fed. 220 
(C. C. A. 2d, 1902); cf. Moore v. Mitchell, U. S. Daily, Feb. 25, 1930, at 3612 
(U.S. Sup. Ct.). 5 See notes 37, 38, infra. 

6 Great Western Mining Co. v. Harris, 198 U. S. 561 (1905); Edwards v. 
National Window Glass Jobbers’ Ass’n, 139 Fed. 795 (C. C. D. N. J. 1905). 

7 Lion Bonding & Surety Co. v. Karatz, 262 U.S. 77 (1923) ; Fowler v. Osgood, 
141 Fed. 20 (C. C. A. 8th, 1905) ; The Wabash, 296 Fed. 559 (D. Conn. 1923). 

8 Morrill v. American Reserve Bond Co., 151 Fed. 305 (C. C. W. D. Mo. 1907) ; 
cf. 3 STREET, FEDERAL Equity PRACTICE (1909) § 2673. 

9 See 2 Foster, FEDERAL PRACTICE (6th ed. 1920) § 304; RosE, FEDERAL JURISDIC- 
TION AND ProcepurE (3d ed. 1926) §§ 467-73; CLARK, RECEIVERS §§ 319, 320. 

10 Mercantile Trust Co. v. Kanawha & Ohio Ry., 39 Fed. 337 (C. C. D. W. Va. 
1889) ; see Sands v. Greeley & Co., 88 Fed. 130, 132-33 (C. C. A. 2d, 1898). It 
would seem to follow that a foreign receiver-is not a proper person to petition for 
ancillary action. Greene v. Star Cash & Package Car Co., 99 Fed. 656 (C. C. D. 
Conn. 1900) ; Fairview Fluor Spar & Lead Co. v. Ulrich, 192 Fed. 894 (C. C. A. 
th, 1911). 

t 11 Kirker v. Owings, 98 Fed. 4909 (C. C. A. 6th, 1899); Central Trust Co. v. 
East Tenn. V. & G. Ry., 69 Fed. 658 (C. C. N. D. Ga. 1895). 

12 Where the practice of appointing a resident receiver prevails, each district 
will necessarily select a different person. 

18 Farmers’ Loan & Trust Co. v. Northern Pac. Ry., 72 Fed. 26 (Circuit 
Justices, 2d, 7th, 8th, 9th circuits, 1896) ; see Report of Committee on Equity Re- 
ceiverships, Ass’N OF THE Bar oF THE City oF N. Y., YEAR BOOK 1927, 299, 308-11. 
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resulted in the appointment of four separate groups of receivers for the 
property of a single railroad. The courts approve this practice solely on 
the ground that local persons who may have extended credit to the in- 
solvent in reliance on its local assets should be given preference in the 
distribution of such assets.** But the very purpose of a receivership is 
to prevent the dismemberment of an insolvent estate, and dismember- 
ment must as surely result from independent receiverships for each dis- 
trict as from separate attachments by individual creditors.1® 
Fortunately, there seem to be particular exceptions to the general fed- 
eral practice, even without the aid of statute. A foreign receiver may 
prove a claim in bankruptcy," and in any case his incapacity to repre- 
sent the insolvent seems subject to waiver by the opposing litigant.!7 
Again, the Supreme Court has recently decided that a state receiver is 
entitled to recognition in a federal court in the same district.1* Even 
more striking is the doctrine that a state receiver may enforce a stock- 
holder’s individual liability outside the appointing state, if he is ex- 
pressly so authorized by statute.’® Of course with respect to property 
to which he has title, a receiver, like every other owner, may assert his 
interest anywhere. But attempts to explain the decisions last men- 
tioned, on the ground that the receiver is vested with title as the assignee 
of the obligation in question,”° seem unsatisfactory in view of the lim- 
itation of the doctrine to cases where the authorization is conferred 
expressly.*4. Moreover, unless a corporation has been dissolved and a 
receiver made its statutory successor,”° it is difficult to see how a legisla- 





14 See Great Western Mining Co. v. Harris, 198 U. S. 561, 576 (1905) ; Sands 
v. Greeley & Co., 80 Fed. 195, 196-97 (C. C.S. D. N. Y. 1897) ; cf. Beale, Voluntary 
Payment to a Foreign Administrator (1929) 42 Harv. L. REv. 597, 608-09. 

15 See Report of Committee on Equity Receiverships, supra note 13, at 315-17; 
TRAcy, op. cit. supra note 1, § 70. 

16 Ex parte Norwood, Fed. Cas. No. 10,364 (N. D. Ill. 1873) ; Hicu, RecrIvers 
(4th ed. 1910) § 242. 

17 Great Western Tel. Co. v. Purdy, 162 U. S. 329 (1896); see Great Western 
Mining Co. v. Harris, 198 U. S. 561, 577-78 (1905). It has been suggested that the 
objection must be made promptly or not at all. 3 STREET, op. cit. supra note 8, 
§ 2672. And the defect can be cured by local ancillary appointment after suit has 
begun. Coal & Iron Ry. v. Reherd, 204 Fed. 859 (C. C. A. 4th, 1913). 

18 Grant v. Leach & Co., 280 U. S. 351 (1930); cf. Harkin v. Brundage, 276 
U. S. 36 (1928) (suit by state receiver to vacate federal receivership order) ; 
Chambers v. McDougal, 42 Fed. 694 (C. C. D. Kan. 1890) (state receiver’s suit 
removed to federal court) ; Schultz v. Phoenix Ins. Co., 77 Fed. 375 (C. C. W. D. 
Va. 1896), rev’d on other grounds, 80 Fed. 337 (C. C. A. 4th, 1897) (same) 
cf. State ex rel. Shull v. United States Fidelity & Guaranty Co., 81 W. Va. 184, 188, 
94 S..E. 123, 124-25 (1917) (federal receiver in local state court). 

19 Bernheimer v. Converse, 206 U. S. 516 (1907); cf. Grover v. Merritt Dev. 
Co., 7 F.(2d) 917 (D. Minn. 1925). Refusal to recognize such a receiver is a 
violation of the full faith and credit clause. Converse v. Hamilton, 224 U. S. 243 
(1912). 

20 See Keatley v. Furey, 226 U. S. 399, 403 (1912); Sterrett v. Second Nat. 
Bank, 248 U. S. 73, 78 (1018) ; Hicn, Recetvers § 241(a). 

21 Sterrett v. Second Nat. Bank, 248 U.S. 73 (1918); Flaacke v. Winona Mills 
Co., 104 Conn. 665, 134 Atl. 265 (1926). If title did vest in the receiver, it would 
seem immaterial whether or not he was expressly authorized to act abroad. 

22 Relfe v. Rundle, 103 U. S. 222 (1880) ; Hopkins v. Lancaster, 254 Fed. 190 
(N. D. Ala. 1918). 
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ture, any more than a court,”* can confer upon a receiver any title ex- 
cept to property within the state.** Actually, the result of these deci- 
sions seems to be the establishment of an arbitrary limitation upon the 
doctrine of extraterritorial impotence.”® 

The national scope of federal sovereignty °° makes unnecessary a 
continuance of this unsatisfactory state of the law. Receivers appointed 
under the National Bank Act ** are considered officers of the Federal 
Government whose power extends over the entire country.”* Yet it 
seems doubtful whether they have title to bank assets.”® Certainly a re- 
ceiver appointed by a district court under the Bankruptcy Act *° has no 
title to the bankrupt estate,** yet he seemed entitled to recognition 
wherever the bankrupt estate was located,** even before the amendment 
which provided for ancillary receiverships.** Consequently it has been 
suggested ** that Congress might well confer power on a district court to 
set up an ordinary equity receivership effective with respect to the entire 
estate, thus approximating what seems long to have been the practice in 
England,** and in the states with respect to appointees of county 





23 See Keatley v. Furey, 226 U. S. 399, 403-04 (1912) ; cf. Fall v. Eastin, 215 
U.S. 1 (1909). 

24 Willits v. Wade, 25 N. Y. 577 (1862); see Booth v. Clark, 17 How. 322, 338 
(U. S. 1854). Language in state decisions that statutory receivers are vested with 
the title of the insolvent or his creditors is inconsistent with averments in the same 
decisions that such receivers may sue in an outside state as a matter of comity only. 
Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888 (1900) ; Howarth v. Angle, 162 
N. Y. 179, 56 N. E. 489 (1900). Before the Converse cases, supra note 19, the 
federal courts tended to let such receivers sue extraterritorially as a matter of 
comity, but without any suggestion that title vested in them. Kirtley v. Holmes, 
107 Fed. 1 (C. C. A. 6th, 1901) ; Burr v. Smith, 113 Fed. 858 (C. C. D. Ind. 1902) ; 
see Bolles, The Law Concerning Foreign Receivers (1909) 18 YALE L. J. 488, 490- 
g1. But cf. Hilliker v. Hale, supra note 4. 

25 See Note (1919) 3 Minn. L. Rev. 188. 

26 See Picquet v. Swan, Fed. Cas. No. 11,134, at p. 611 (C. C. D. Mass. 1828), 
per Story, J. 

27 19 SraT. 63 (1876), 12 U.S. C. § 191 (1926); Rev. Srar. § 5234 (1878), 12 
U.S. C. § 192 (1926). 

28 Peters v. Foster, 56 Hun 607, 10 N. Y. Supp. 389 (1890); see Hicu, RE- 
CEIVERS § 363. 

29 The Supreme Court seems sedulously to have avoided saying so. See 
Kennedy v. Gibson, 8 Wall. 498, 506 (U. S. 1868); National Bank v. Colby, 21 
Wall. 600, 614 (U. S. 1874) ; cf. Scott v. Armstrong, 146 U. S. 499, 506-07 (1892). 
But cf. Fish v. Olin, 76 Vt. 120, 56 Atl. 533 (1903). 

30 § 2(3), 30 STAT. 545 (1898), 11 U.S. C. § 11(3) (1926). For a discussion of 
the differing rights of equity and bankruptcy receivers, see Boonville Nat. Bank v. 
Blakey, 107 Fed. 891 (C. C. A. 7th, 1901); 1 RemIncTon, BANKRUPTCY (3d ed. 
1923) § 442 et seq. 

31 In re Rice, 256 Fed. 858 (S. D. N. Y. 1919); see Friedman, Ancillary Re- 
ceiverships in Bankruptcy (1905) 18 Harv. L. REv. 5109, 524. 

82 Dempster v. Waters-Pierce Co., 172 Fed. 353 (C. C. A. 8th, 1909); In re 
Muncie Pulp Co., 151 Fed. 732 (C. C. A. 2d, 1907); cf. Slaughter v. Louisville 
& N. Ry., 125 Tenn. 292, 143 S. W. 603 (1911) (treating question as a matter of 
statutory interpretation for federal courts). Contra: In re Dunseath & Son Co., 
168 Fed. 973 (W. D. Pa. 1909) ; see Friedman, supra note 31, at 524-26. 

88 Section 2(20) of the Bankruptcy Act, 36 Strat. 839 (1910), 11 U. S. C. 
§ 11(20) (1926). Under this clause, recognition of the original receiver would seem 
to be mandatory. See 1 REMINGTON, BANKRUPTCY § 436. 

84 See Report of Committee on Equity Receiverships, supra note 13, at 312-15. 

85 A receiver appointed by a court of first instance in England apparently has 
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courts.*® Indeed, such legislation would be but an extension of existing 
statutes *? under which a receivership over a unitary property of a fixed 
nature, extending over several districts within a state, or even a circuit, 
may be set up by a district court.** 

Even without this reform, the federal courts might in the interest 
of dispatch and economy adopt the general state practice of conferring 
upon foreign receivers the privilege of suit in their official capacity, al- 
though they could not sue of right.*® Their refusal to do so in the 
past *° has not even the doubtful justification of protecting local credi- 
tors,*! for the privilege need not be conferred if local interests would be 
prejudiced.** 





Scope oF THE NEw YorK ARBITRATION Law.— Almost ten years 
have elapsed since the adoption in New York of an act making written 
contracts to settle disputes by arbitration irrevocable and enforceable.’ 





authority throughout the empire. Keys v. Keys, 1 Beav. 425 (1839); —— v. 
Lindsey, 15 Ves. 91 (1808) ; Bolton v. Curre, 70 L. T. R. 759 (1894) ; SEToN, Jupc- 
MENTS AND Decrees (7th ed. 1912) 776-80; cf. Houlditch v. Donegal, 8 Bligh 
(N.s.) 301 (1834) (Irish court ordered to appoint receiver pursuant to English 
adjudication). And the English courts have not hesitated to appoint receivers to 
act in foreign countries. Hinton v. Galli, 2 Eq. R. 479 (1854) ; see In re Moudslay 
Sons & Field, [1900] 1 Ch. 602, 610-12; Kerr, Receivers (7th ed. 1921) 131-33; 
see Note (1922) 35 Harv. L. REv. 610, 612, 613, n.36; cf. Madden v. Rosseter, 114 
Misc. 416, 187 N. Y. Supp. 462 (1921). 

86 Tenth Nat. Bank v. Construction Co., 227 Pa. 354, 76 Atl. 67 (1910); 
1 CLARK, RECEIVERS § 294(a). 

37 JupictaL Cope §§ 55, 56, 36 Stat. 1102 (1911), 28 U. S. C. §§ 116, 117 
(1926). 

38 The requirement that the property be of a unitary character is a judicial 
limitation upon the language of the statute. Lion Bonding & Surety Co. v. Karatz, 
262 U.S. 77 (1923); cf. Horn v. Pere Marquette Ry., 151 Fed. 626 (C. C. E. D. 
Mich. 1907) ; Primo Chemical Co. v. Fulton Steel Corp., 255 Fed. 427 (S. D. N. Y. 
1918). This construction has been adversely criticized. Tracy, op. cit. supra 
note 1, §§ 66, 67; C. W. Wickersham, supra note 2, at 601. 

39 Van Kempen v. Latham, 195 N. C. 389, 142 S. E. 322 (1928) ; see Mabon v. 
Ongley Elec. Co., 156 N. Y. 196, 201, 50 N. E. 805, 806 (1898) ; Hic, RECEIVERS 
§ 241. This privilege may be denied a federal receiver because the doctrine of 
comity is not recognized in his own courts. Booker v. Ennis, 86 Pa. Super. 145 
(1926). 

40 The rule originated in a dictum in a leading case. See Booth v. Clark, 
17 How. 322, 338 (U.S. 1854). Attempts have been made by a few inferior federal 
courts to break away from it. Lewis v. Clark, 129 Fed. 570 (C. C. A. oth, 1904) ; 
see note 24, supra. And the rule of comity was strongly urged upon the Supreme 
Court. See Brief for Petitioner in Great Western Mining Co. v. Harris, 198 U. S. 
561 (1905), at 30-32. But that Court has adhered to the doctrine of Booth v. 
Clark. Great Western Mining Co. v. Harris, supra; Sterrett v. Secorid Nat. Bank, 
248 U.S. 73 (1018). 

41 See notes 14, 15, supra. 

42 Flaacke v. Winona Mills Co., supra note 21; Smith v. Electric Mach. Co., 83 
Pa. Super. 143 (1924). 


1 N. Y. Arsirration Law, N. Y. Laws 1920, c. 275. The act has been held 
constitutional. Matter of Berkovitz v. Arbib & Houlberg, 230 N. Y. 261, 130 
N. E. 288 (1921) ; cf. Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109 (1924). 
At common law, an agreement to arbitrate was lawful, but of little practical 
value, for it was not specifically enforceable and its breach would support the 
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And because of similar laws in other states ? the decisions interpreting 
the New York act are likely to have more than local importance. The 
real significance of the statute is that like the earlier English laws ° it 
renders specifically enforceable provisions to arbitrate future disputes 
as well as submissions to arbitrate existing controversies.* Although 
under the New York statute a submission to arbitrate an existing con- 
troversy must be acknowledged and certified like a deed,® the only 
formal requirement of a provision to arbitrate controversies thereafter 
arising is that it be part of an otherwise valid written contract. And 
this requisite is satisfied if the written agreement incorporates by refer- 
ence a standard form contract which includes an arbitration clause.” 

It has recently been held that not only contracts made in the state, 
but even those made in jurisdictions which do not enforce arbitration 
provisions, may be enforced in New York,*® unless the contract by its 
terms expressly contemplates arbitration in some other forum.® Thus, 





recovery of only nominal damages. Although the courts would enforce an award 
once validly rendered, either party could effectively withdraw from the arbitration 
at any time before then. See 3 Wuiriiston, Contracts (1920) §§ 1421, 1710; 
Sayre, History of Commercial Arbitration (1928) 37 YALE L. J. 590. 

2 Ariz. Laws 1929, c. 72; Cat. CopEes AND Gen. Laws (Supp. 1927) § 1288; 
Conn. Pub. Acts 1929, c. 65; La. Acts 1928, No. 262; Mass. Stat. 1925, c. 294; 
N. H. Laws (1929) c. 147; N. J. Comp. Star. (Cum. Supp. 1925) tit. Arbitration, 
§§ 9-21; Ore. Laws (Supp. 1928) tit. LII, c. 26; Pa. Star. (Supp. 1928) § 606a; 
R. I. Pub. Laws 1929, c. 1408. The federal statute is limited to disputes arising 
out of maritime transactions or contracts relating to interstate or foreign com- 
merce. 45 STAT. 883 (1925),9 U.S. C. § 2 (1926). 

As to the rules governing the weight to be accorded the New York constructions, 
see Note (1930) 43 Harv. L. REv. 623. 

3 52 & 53 Vict. c. 49 (1889). This consolidated and modified the arbitration 
provision in the Common Law Procedure Act. 17 & 18 Vict. c. 125, §§$ 11, 17 
(1854). 

4 N. Y. Arpirration Law §2. Section 1 of the Uniform Arbitration Act 
applies only to submissions to arbitrate existing controversies. 

5 N. Y. ArsBirraTION Law § 8, incorporating N. Y. C. C. P. (1877) § 2366. In 
the other laws in notes 2 and 3, supra, it suffices that the submission be written. 

6 N. Y. Arpitration Law § 2; Matter of Yeannakopoulos, 195 App. Div. 261, 
186 N. Y. Supp. 457 (1921). When in pursuance of a contract to arbitrate future 
disputes, a submission is drawn up to settle a controversy that has arisen, the 
formalities of the usual submission are not necessary, since the arbitration is 
based on the original contract. Matter of Hines, 222 App. Div. 543, 226 N. Y. Supp. 
562 (1928). 

7 Matter of Hines, supra note 6. But cf. Matter of General Silk Importing 
Co., 198 App. Div. 16, 189 N. Y. Supp. 391 (1921). 

8 Matter of Marchant v. Mead-Morrison Mfg. Co., 252 N. Y. 284, 168 N. E. 
386 (1929). This is in accord with the prevailing view that the enforcement of 
arbitration agreements, not being illegal where made, is a question of remedy 
governed by the law of the forum. Matter of Berkovitz v. Arbib & Houlberg, 
supra note 1; Pacific Indemnity Co. v. Insurance Co., 25 F.(2d) 930 (C. C. A. 
oth, 1928). But see Heilman, Arbitration Agreements and the Conflict of Laws 
(1929) 38 Yate L. J. 617. 

® Matter of Marchant v. Mead-Morrison Mfg. Co., supra note 8. The New 
York courts will not order an arbitration abroad. Matter of Inter-Ocean Food 
Products, 206 App. Div. 426, 201 N. Y. Supp. 536 (1923); cf. (1930) 43 Harv. L. 
Rev. 653. But if an action is brought in the state in violation of the agree- 
ment, stay will be granted. Kelvin Engineering Co. v. Blanco, 125 Misc. 728, 
210 N. Y. Supp. ro (1925); see Note (1928) 28 Cox. L. Rev. 472; cf. (1928) 
41 Harv. L. Rev. 664. 
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except for disputes respecting claims to freehold estates, which are spe- 
cifically excluded,’° controversies of every kind would seem to fall within 
the broad language of the Arbitration Law. Nevertheless, in Matter of 
Buffalo & Erie Ry.,“ the Court of Appeals refused to enforce a clause 
in a labor contract providing for the settlement by arbitration of wage 
rate disputes that might arise. This decision was probably influenced 
by a sound conviction that the statute was not intended to apply to in- 
dustrial disputes,’* but the court preferred to place its decision on the 
more questionable ground that the statute covered only justiciable 
controversies. 

Another limitation to the operation of the statute was recognized in 
Matter of Fletcher* In that case, apparently on the reasoning of 
English precedents, the court declined to require a valuation by third 
persons provided for in a contract for the sale of securities. The 
English courts had held that valuation of the sort usually found in sales 
and leases was not arbitration, since it contemplated prevention and 
not settlement of a controversy.'* Where, however, the contract pro- 
vided in terms for valuation after disagreement of the parties, they had 
held the arbitration provisions applicable.*° This latter distinction, 
though possibly to be explained by the wording of the English act,’® 
seems highly technical; the task of the valuers is the same whether be- 
fore or after an open dispute.’* Doubtless the Court of Appeals was 
largely influenced by the presence in the New Yofk Arbitration Law of 
certain procedural requirements retained from earlier enactments and 
deemed unsuitable to informal valuations.** 

These statutory vestiges have caused the lower courts of New York 
to continue under the Arbitration Law an additional refinement quite 
indigenous to America, the distinction between arbitration and ap- 
praisal.1® In contrast to the English rule, it has been held that a provi- 





10 N, Y.C. P. A. (1921) § 1448. 
11 250 N. Y. 275, 165 N. E. 291 (1929); see (1929) 42 Harv. L. Rev. 821. 

12 The Draft State Arbitration Law drafted by the American Arbitration 
Association is by §1 specifically made inapplicable to labor disputes. There are 
similar provisions in the statutes of Arizona, Connecticut, New Hampshire, Penn- 
sylvania, and Rhode Island. 

13 237 N. Y. 440, 143 N. E. 248 (1924). 

14 Jn re Carus-Wilson and Greene, 18 Q. B. D. 7 (1886) ; see Soper, ARBITRATION 
AND Awarp (4th ed. 1927) 3. 

15 Jn re Hopper, L. R. 2 Q. B. 367 (1867); cf. In re Dawdy, 15 Q. B. D. 426 
(1885). But cf. In re Hammond and Waterton, 62 L. T. R. 808 (1890). 

16 The statute provides for the settling of “ differences.” 52 & 53 VicT. c. 125, 
§§ 12, 27 (1889). 

17 Cf. Sturges, Arbitration Under the New Pennsylvania Statute (1927) 75 
U. or Pa. L. REv. 345, 359. 

18 See N. Y. C. C. P. $§ 2369, 2370, requiring arbitrators to take an oath, to 
appoint a time and place for hearing, and to give due notice to the parties. These 
provisions are retained in N. Y. C. P. A. $§ 1452, 1453. None of these formal 
requirements is to be found in arbitration laws of other jurisdictions, listed in 
notes 2, 3, supra. 

19 Matter of American Ins. Co., 208 App. Div. 168, 203 N. Y. Supp. 206 (1924) ; 
Williams v. Hamilton Fire Ins. Co., 118 Misc. 799, 194 N. Y. Supp. 798 (1922) ; 
see Note (1922) 8 Corn. L. Q. 53. The same doctrine was applied in a case 
involving the valuation of a lease. Grody v. Silverman, 222 App. Div. 526, 226 
N. Y. Supp. 468 (1928). But cf. Matter of Scott, 200 App. Div. 599, 193 N. Y. 
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sion in a fire insurance policy requiring the determination of loss by 
third persons, if the parties themselves disagree, is not a provision for 
arbitration. The genesis of this distinction is curious. In England it 
became possible, after the leading case of Scott v. Avery,?° to secure the 
indirect enforcement of arbitration clauses by making their performance 
a condition precedent to liability. The American courts, unwilling to 
go quite so far, confined their sanction of such conditions to those which 
required arbitration of some fact or facts ** as distinguished from the 
whole question of liability.** In some states, the commonest type of 
limited arbitrations, that which related to amount or value, came to be 
known as an appraisal.?* The distinction was crystallized in New York 
by the statutory requirement that arbitration proceedings conform to 
certain formalities,** and consequently, in order to sustain the informal 
awards of insurance appraisers, the courts were forced to hold that these 
were not arbitrations.” It is not surprising, therefore, that the present 
statute, which retains the old requirements, should be held inapplicable 
to appraisals. The result is an interesting anomaly: a distinction de- 
vised to preserve the validity of appraisals under the old law *° denies 
them additional effectiveness under the new. 

But the limits of the doctrine are by no means certain. The line is 
clearly not between arbitrations that might have been valid conditions 





Supp. 403 (1922), aff'd, 234 N. Y. 539, 138 N. E. 438 (1922). In England, it has 
apparently never been doubted that the usual provision for appraisal of insurance 
losses is an arbitration. Cf. Recher v. North British & Mercantile Ins. Co., Ltd., 
[1915] 3 K. B. 277; Clough v. County Live Stock Ass’n, 85 L. J. (K. B.) 1185 
(1916) ; BuNnyon, Fire InsurANcE (7th ed. 1923) 233, 241 et seq. In the British 
Dominions, similar arbitration statutes have been held applicable to insurance 
appraisals, since they contemplate a controversy between the parties. McInnes 
v. Western Ass’n, 30 U. C. Q. B. 580 (1870) ; In re Coleman v. Royal Ins. Co., 24 
N. Z. L. R. 815 (1905) ; cf. Searle v. Alliance Ins. Co., [1926] 2 D. L. R. 734. 

20 5 H. L. Cas. 811 (1856). This case involved arbitration under an insurance 
olicy. 
ot Hamilton v. Liverpool L. & G. Ins. Co., 136 U. S. 242 (1890); Delaware 
& H. Canal Co. v. Pennsylvania Coal Co., 50 N. Y. 250 (1872); cf. Lamson Cons. 
Store-Service Co. v. Prudential Fire Ins. Co., 171 Mass. 433, 50 N. E. 943 (1808). 
But if the agreement to arbitrate was not expressly made a condition precedent 
to liability, it was not a bar to action. Hamilton v. Home Ins. Co., 137 U. S. 
370 (1890) ; see 3 WmLLIsTon, CoNnTRACTS § 1721. 

22 United States Asphalt Refining Co. v. Trinidad Lake Petroleum Co., 222 
Fed. 1006 (S. D. N. Y. 1915); Miles v. Schmidt, 168 Mass. 339, 47 N. E. 115 
(1897); Meacham v. Jamestown, F. & C. R. R., 211 N. Y. 346, 105 N. E. 653 
(1914) ; see 3 Witiston, Contracts § 1721. 

23 Dworkin v. Caledonian Ins. Co., 285 Mo. 342, 226 S. W. 846 (1920). In 
most states, the terms appraiser and arbitrator have been used interchangeably. 
Some courts have categorically denied that an appraisal is not an arbitration. 
American Cent. Ins. Co. v. District Court, 125 Minn. 374, 147 N. W. 242 (1914); 
Smith v. Boston, C. & M. R. R., 36 N. H. 458, 489 (1858). 

24 See note 18, supra. 

25 Townsend v. Greenwich Ins. Co., 86 App. Div. 323, 83 N. Y. Supp. 909 
(1903), aff'd, 178 N. Y. 634, 71 N. E. 1140 (1904) ; Wurster v. Armfield, 175 N. Y. 
256, 67 N. E. 584 (1903) (valuation of lease). 

26 But where the state where the contract is made prescribes a standard policy 
of insurance in which the provision for appraisal of loss is not expressly made a 
condition precedent to liability, there is no indirect way of enforcing the agreement. 
E.g., Munn, Gen. Stat. (1913) § 3318. 
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precedent at common law and those which would not have been.27 The 
Court of Appeals has distinctly said,?* and its decisions have shown, that 
the Arbitration Law is applicable to arbitration of particular questions k 
as well as of whole controversies.*® The circumstances of the decided a 
cases appear to suggest a distinction between appraisal of value and 
arbitration of other matters, but there seems little logical or practical 
reason for making the cleavage there.*° A sounder demarcation, which 
fits the cases and at the same time regards the reason for the distinction, ; 
is between those agreements which contemplate a quasi-judicial hearing 4 
with the presentation of evidence, and those which contemplate an in- f 
formal determination primarily from physical examination.*! In the 
fitst type of proceeding, formal requirements are likely to be complied 
with; in the second, they are more likely to be omitted. 

Even this distinction, however, threatens to be a trap for the unwary 
layman who, it may be assumed, is the intended beneficiary of the law. 
So long as the paraphernalia of oaths, hearings, and notice is made im- 
perative by the New York Arbitration Law, it may be necessary to draw 
some such distinction in order to preserve the validity of informal awards 
and determinations.** But the value of arbitration as a means of reduc- \ 
ing litigation will not be fully realized while it is hampered by these 7 
restrictions.** 
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THE REPEAL OF THE REFERENDUM IN CoLorapo. — The last three 
decades * of American political experience have witnessed the introduc- i 

















27 This was one of the reasons given in Matter of American Ins. Co., supra 
note 19. 

28 See Matter of Fletcher, supra note 13, at 445, 143 N. E. at 250. i 

29 Matter of Scott, supra note 19; Matter of Marchant v. Mead-Morrison i 
Mfg. Co., supra note 8. Indeed, in the latter case, the court interpreted a provision 
for arbitration as extending only to the question of performance of the contract, 
and not to the amount of damages caused by the failure to perform. 

30 Inherently, there is no reason why agreements for valuation should not be 
made enforceable. In point of fact, it is probably just such matters that courts 
of law are least fit to handle. The only sound reason why the New York statute 
might be held not to apply to them is that it requires unsuitable formalities. But 
this reason applies with equal force to the usual provision in construction contracts 
to have differences (which often do not involve value) settled by the architect or 
engineer, who, it has been held, is then an arbitrator. Cf. Chambers v. Goldthorpe, 
[1901] 1 K. B. 624. 

31 Cf, Dworkin v. Caledonian Ins. Co., supra note 23; In re Hammond and 
Waterton, 62 L. T. R. 808 (1890) ; Jn re Carus-Wilson and Greene, 18 Q. B. D. 7 
(1886). 

32 Even this distinction need not be made when the statute does not insist upon 
such formalities. See note 18, supra. 

38 For an account of the technicalities with which English arbitration has been 
encumbered, see Book Review (1926) 26 Cor. L. Rev. 785. 
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1 The following states have adopted a general state-wide initiative and refer- 
endum, which, in some instances, operate locally as well: Artz. Const. art. IV, § 1; 
Arx. Const. art. V, § 1; Car. Const. art. IV, § 1; Coro. Const. art..V, § 1; Ipano 
Const. art. III, § 1; Mr. Const. art. XX XI; Mp. Const. art. XVI, §§ 1-6 (referen- 
dum only); Mass. Const. art. 76 et seqg.; Micu. Const. art. V, §1; Mo. Const. 
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tion and evolution of those most democratic * of legislative methods, the 
initiative and the referendum. Conceived as means of correcting the 
abuses of representative government, these innovations have been at- 
tacked on theory * and have met with varying success in practice.* 





art. IV, § 57; Mont. Const. art. V, § 1; Nes. Const. art. III, §§ 1-4; Nev. Const. 
art. 19, §§ 1-3; N. M. Const. art. IV, § 1 (referendum only) ; N. D. Const. art. II, 
$25; Onto Const. art. Hl, §§ 1-1g; Oxia. Const. art. V, §§ 1-5; Ore. Const. 
art. IV, §§ 1, 1a; S. D. Const. art. III, §1; Uram Const. art. VI, §1(2); Wasu. 
Const. art. II, § 1, amend. No. 7. 

In other states, the people have reserved from the outset a veto power limited 
to certain classes of laws: Iowa Cownst., art. III, § 30, art. VII, § 5, art. VIII, $5 
(acts changing the boundaries of counties, contracting debts on behalf of the state, 
authorizing corporations to engage in the banking business, respectively); Kaw. 
Const. art. 11, § 6 (debts on behalf of the state) ; Ky. Const. § 171 (acts classifying 
property for taxation purposes); N. J. Const. art. IV, § VI(4) (acts contracting 
debts on behalf of the state). 

In several states, direct legislation has been adopted for local purposes without 
express constitutional authority: Ga. ANN. Cope (Michie, 1926) §§ 615(25), 904(2), 
913(19) et seq., et al. (adoption of county manager plan, sale of public utility, 
amendment of municipal charters, etc.); Int. Rev. Stat. (Cahill, 1929) c. 24, 
§$§ 370-71 (general use in local units of government); Inp. ANN. Strat. (Burns, 
1926) § 4400 (initiative for acts establishing county hospitals) ; Iowa Cope (1927) 
§ 6550 et seq. (general local use) ; Kan. Rev. Stat. ANN. (1923) c. 44, §§ 1801-02 
(initiative and referendum in cities of the second class) ; La. Rev. Stat. Ann. (Marr, 
1926) 1222, 1225 (direct legislation in municipalities); N. Y. Crry Home Rute 
Law (Supp. 1929) c. 363, §§ 15-17; N. Y. Virtace Law (Supp. 1929) §§ 139, 139-d 
(local referendum) ; N. C. Copr Ann. (1927) § 2883 (direct legislation in municipal 
corporations) ; Pa. Stat. (West, 1920) § 4347 et seq. (direct legislation in cities of 
the third class) ; Vt. Laws 1917, Nos. 96, 105 (local referendum by special act of 
the legislature in regard to law concerning public hospital and law concerning mu- 
nicipal bonds) ; Wis. Stat. (1927) §§ 10.43, 59.04 (initiative used locally). 

In Virginia, a state-wide advisory referendum has been held at the proposal of 
the legislature, without constitutional authority. See Va. Laws 1923, c. 146. 

2 The theory of a republican form of government contemplates that laws be 
made by the chosen representatives of the people, whereas in a democracy the 
masses legislate directly. In re Duncan, 139 U. S. 449, 461 (1891) ; BLacK, Con- 
STITUTIONAL Law (4th ed. 1927) 24. But the occasional use of the ballot to make 
or change laws seems insufficient to alter the nature of a government within the 
meaning of Article IV, § 4, of the Federal Constitution. Oregon v. Pacific Tel. Co., 
53 Ore. 162, 99 Pac. 427 (1909) ; Wise, Initiative and Referendum (1923) 21 OHI0 
L. Rep. 103. Contra: Kaiser, A Re-study of the Initiative and Referendum in 
Ohio (1923) ibid. 71. And see the nonsense in Brock, Some Fundamentals of the 
American Constitution of Government; Their Peril; Our Duty (1921) 24 Rep. 
Coro. Bar Ass’N 137. The Supreme Court, however, has held this to be a political 
question not subject to its adjudication. Pacific Tel. Co. v. Oregon, 223 U. S. 118 
(1912) ; Kiernan v. Portland, 223 U.S. 151 (1912) (alternative decision). 

3 “When democracy seems to be working badly they [the people] do not 
shorten sail; they swallow the assurance that ‘the cure for the evils of democracy 
is more democracy,’ and set more sail to the wind.” Munro, GOVERNMENT OF THE 
Unitep STATES (1925 ed.) 550. But see Anent the Referendum (1926) 30 Law 
Notes (U.S.) 104. 

* The functioning of direct legislation has been adversely criticized in the fol- 
lowing respects: that the referendum when applied postpones the operation of 
laws, BARNETT, THE OPERATION OF THE INITIATIVE, REFERENDUM, AND RECALL IN 
OrEGON (1915) 143; that the procedure is expensive and wasteful, Biennial Mes- 
sage of Gov. George A. Carlson, Colo., before the 21st General Assembly (1917) 7; 
that there are abuses in the circulation of petitions for signatures, Biennial Message 
of Gov. Elias M. Ammons, Colo., before the 20th General Assembly (1915) 7; and 
that the activity of the people yields no good results, Gisn, A Review or “ Let THE 
Propte Rute” In OKLAHOMA 22-23; Rep. Sec’y or STATE (Colo. 1914) 4; see 
Munro, THE INITIATIVE, REFERENDUM, AND RECALL (1912) c. XI. But see BARNETT, 
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In Colorado, a constitutional amendment in 1910 provided for the 
state-wide use of direct legislation.° At the general election of 1912, 
there were twelve initiated and five referred measures on the ballot; ° 
in 1914, three of the former and five of the latter; * in 1916, five and 
one respectively.* But in 1924 no statutes were proposed by, nor re- 
ferred to, the people; ° and in 1926 and 1928 together there were only 
three measures initiated and none referred.*® 

To some extent the decline in the use of direct legislative methods can 
be attributed to the growing indifference of the people. But since the 
popular vote in respect to the few measures on the ballot shows no de- 
cline,'! it appears that other factors must have played a part. And the 
diversity in the later history of the initiative and the referendum sug- 
gests a different explanation for the latter’s fate. 

Under the constitutional amendment, the referendum was not to be 
applied to “ laws necessary for the immediate preservation of the public 
peace, health or safety, . . . [nor] appropriations for the support and 
maintenance of the department of state and state institutions.” ** 
Within a short time after the introduction of the new methods of law 
making, an act of the legislature was referred to the people simultane- 
ously with an inconsistent initiated bill which expressly repealed it.'* 
Both were passed by a substantial majority. At the suggestion of the 
state supreme court, the legislature repealed ** both statutes and en- 
acted *° a third, made immune from the referendum through the medium 
of a “safety clause’ ** declaring the act necessary for the immediate 
preservation of the public welfare. The large expenditures involved in 
the physical operation of direct legislation, together with the activities 
of professional procurers of signatures, added to the distaste for the 
referendum engendered in the government ** by this unfortunate experi- 





op. cit. supra, at 123 et seg.; A Victory for the Referendum (1927) 31 Law Nores 
(U.S.) 163. 

5 Coro. Const. art. V, § 1. 

6 Apstract oF Votes Cast (Colo. 1912) 158 et seq. 

7 Id. (Colo. 1914) 138 et seq. 

8 Jd. (Colo. 1916) 168 et seq. 

8 Id. (Colo. 1924) tab. 4. 

10 Jd. (Colo. 1926) insert; id. (Colo. 1928) insert. 

11 See tables of votes supra notes 6-10. 

12 Coto. Const. art. V, § 1. Similar exceptions are generally found in constitu- 
tional provisions for the initiative and referendum. See constitutions cited supra 
note I. 

13 See In re Senate Resolution No. 4, 54 Colo. 262, 130 Pac. 333 (1913). Some 
states have provided in situations of this sort that the law receiving the larger 
number of affirmative votes should be paramount in all particulars as to which 
there is a conflict. Mass. Const. art 90; Ore. Laws (Olson, 1920) § 7200 (munici- 
palities) . 

14 In North Dakota, an initiated measure can be amended or repealed only by 
a two-thirds vote of the legislature. State ex rel. Truax v. Smart, 48 N. D. 326, 184 
N. W. 623 (1921). But a mere majority is sufficient in other states. In re Senate 
Resolution No. 4, supra note 13; State ex rel. Halliburton v. Roach, 230 Mo. 408, 
429, 130 S. W. 680, 693 (1910). 

15 Colo. Laws 1913, c. 95. 

16 “Tt is hereby declared and enacted that this present act is a law necessary 
for the immediate preservation of the public health and safety.” Colo. Laws 
1913, C. 95, § 7. 

17 See note 4, supra. 
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ence. Resort to the safety clause became more frequent as a means of 
avoiding popular review of the acts of the General Assembly. 

That the Colorado legislature has made constant use of this subter- 
fuge, there can be no doubt. In the session laws of 1929, there were 
187 enactments of which 100 contained safety clauses, 33 were pro- 
tected from the referendum as appropriations for the support of the 
state or state institutions, one was a constitutional amendment which 
was submitted to the people, and the remaining 53 were subject to the 
veto power of the voters. The formula has been inserted legitimately 
in a statute appropriating funds to protect cattle from tuberculosis,'* 
frivolously in an act providing premiums for swine at a public fair,1® and 
apparently to thwart the will of the people in a measure regulating the 
sale of school lands.*® Any notion that there are secret proper mo- 
tives *' for the use of the clause must disappear when its frequent occur- 
rence is observed. And its invariable use in statutes providing for tax 
levies ** and for appropriations ** that may be subject to the referendum 
indicates that the legislature has in mind rather what the people may 
veto than what the safety of the state demands. 

The Colorado court has agreed ** with the majority *° of tribunals 
which have been faced with the problem that the statement contained 
in the safety clause is not subject to judicial review. To hold otherwise, 
they say, would be to hamper the legislature.*° And yet it would seem 
that the very purpose of the referendum was to curb the freedom of the 
official law-makers.”* ‘Of course, where there is a possible logical con- 
nection between the statute enacted and the welfare of the state, the 





18 Colo. Laws 1929, ¢. 177. 

19 [bid. c. 174. 

20 Ibid. c. 146. This is the type of statute over which a veto power by the 
people is particularly desirable. Cf. Miss. Laws 1916, c. 159: “ Provided that an 
emergency shall not be declared on any franchise or special privilege or act creating 
any vested right or interest, or alienating any property of the state.” But see 
Mississipp1 CONSTITUTIONS (1928) 160, 607 et seq. 

21 The conclusiveness of the legislative determination in the safety clause has 
been defended on the ground that the legislature should not be required to make 
known its motives for the use of the formula. Van Kleeck v. Ramer, 62 Colo. 4, 
10, 156 Pac. 1108, 1110 (1916) ; see dissenting opinion in State ex rel. Brislawn v. 
Meath, 84 Wash. 302, 324, 147 Pac. 11, 19 (1915). 

22 See Colo. Laws 1927, cc. 176-87; Colo. Laws 1929, cc. 55, 139. The safety 
clause is incorporated in every statute in these two volumes which provides for a 
tax levy. 

23 See Colo. Laws 1920, cc. 1, 4-7, 12, 14, 17, 23, 28-31, 33, 35, 39, 40, 44, 45, 
53-55, 109. In several of the instances cited, the legislature, ex abundantia cautelae, 
has inserted the safety clause in acts apparently immune from the referendum as 
appropriations for the support of the state or state institutions, a procedure scarcely 
consistent with any theory that the device is used with discrimination. 

24 In re Senate Resolution No. 4, supra note 13; Van Kleeck v. Ramer, supra 
note 21. 

25 Arkansas Tax Comm. v. Moore, 103 Ark. 48, 145 S. W. 1909 (1912); In re 
Menefee, 22 Okla. 365, 97 Pac. 1014 (1908); Kadderly v. Portland, 44 Ore. 118, 
74 Pac. 710 (1903) ; State ex rel. Lavin v. Bacon, 14 S. D. 394, 85 N. W. 605 (1901). 
Contra: Attorney General v. Lindsay, 178 Mich. 524, 145 N. W. 98 (1914) ; State 
ex rel. Brislawn v. Meath, supra note 21; cf. McClure v. Nye, 22 Cal. App. 248, 133 
Pac. 1145 (1913). 

26 Bennett Trust Co. v. Sengstacken, 58 Ore. 333, 343, 113 Pac. 863, 867 (1011). 

27 See Anent the Referendum (1926) 30 Law Notes (U. S.) 104. 
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courts might properly refuse to pass upon the judgment of the legisla- 
ture, as in the analogous cases involving emergency measures allowed 
under the state police power.** But to permit the legislature to attach 
a safety clause to a law providing funds for the entertainment of Spanish 
War veterans *° seems absurd. Perhaps the courts have been confused 
by similar holdings with regard to the so-called ‘“‘ emergency clause,” *° 
whereby laws can be given immediate effect through a two-thirds vote 
of the legislature.** There the requirement of a decisive vote is some 
safeguard against abuse, whereas a safety clause can be incorporated by 
a bare majority.*? And of course the consequences are much less seri- 
ous where the legislators arbitrarily make an act operative at once than 
where they nullify at will a veto power over themselves. 

The Colorado court has held that an act subject to the popular veto 
can not go into effect even through the medium of an emergency clause 
until ninety days after the adjournment of the legislature, at the ex- 
piration of the time allowed for calling a referendum.** Accordingly, 
the legislature has attached a safety clause as well as an emergency 
clause to every act which it desired to have take effect at once. Restric- 
tion of the scope of the referendum provision to those acts whose effect 
the legislature chose to postpone for ninety days, was scarcely contem- 
plated by its framers. 

In Oregon, a wave of protest from the executive department followed 
a similar attempt by the legislature to cut down the power of the people. 
One governor threatened to veto every act in which the safety clause 
was improperly incorporated, and candidates for that office promised to 
protect the veto rights of the people.** But the chief executives of 
Colorado have encouraged the virtual repeal of the referendum by com- 
plaining to the legislature about the heavy cost of the system and its 
abuses.*° 





28 Block v. Hirsh, 256 U. S. 135 (1921) ; Marcus Brown Holding Co. v. Feld- 
man, 256 U. S. 170 (1921) ; cf. Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924); 
Matter of Application of Jacobs, 98 N. Y. 98 (1885); People ex rel. Durham 
Realty Corp. v. La Fetra, 230 N. Y. 429, 130 N. E. 601 (1921). 

29 Colo. Laws 1929, c. 39. 

80 “Tn the opinion of the General Assembly an emergency exists; therefore, 
this Act shall take effect and be in force from and after its passage.” 

31 Coro. Const. art. V, § 19; Im re Emergency Clause, 18 Colo. 291 (1893). 
These provisions are found quite generally in the state constitutions. 

32 People ex rel. Kiefer v. Ramer, 61 Colo. 422, 158 Pac. 146 (1916). 

33 Jn re Interrogatories of the Governor, 66 Colo. 319, 181 Pac. 197 (1919). The 
majority of jurisdictions have adopted this view. Arkansas Tax Comm. v. Moore, 
supra note 25; Sears v. Multnomah County, 49 Ore. 42, 88 Pac. 522 (1907) ; State 
ex rel. Richards v. Whisman, 36 S. D. 260, 154 N. W. 707 (1915), overruling State 
ex rel. Lavin v. Bacon, supra note 25. In Mississippi, the emergency clause puts 
the act inte operation at once, but the filing of a referendum suspends it. State 
ex rel. Collins v. Jackson, 119 Miss. 727, 81 So. 1 (1919). 

In Wisconsin, an intelligent method of dealing with the problem was incorpo- 
rated in the proposed initiative and referendum amendment: “ Any such emergency 
act shall be subject to referendum in the same manner as other acts of the legislature 
but shall remain in force notwithstanding any petition for a referendum, until 
thirty days after it has been rejected by a majority of the qualified electors voting 
thereon.” Wis. Laws 1025, 721 et seq. (Joint Resolution No. 6). 

84 See BARNETT, Op. cit. suprasnote 4, at 136 et seq. 

85 See Biennial Message of Gov. Elias M, Ammons, Colo., loc. cit. supra note 4; 
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It is obvious that a number of remedies are open to the voters if they 
choose to avail themselves of them. They can accomplish almost as 
much with the initiative alone as they could have with the two weapons 
together.*® They can prevent interference with their measures by label- 
ing them “ constitutional amendments.” ** Or they can refuse to elect 
public officials who fail to obey their mandates. But the fact that the 
people of Colorado have taken none of these courses shows that they too 
have acquiesced in the repeal of the referendum. 





SumMarRy CONFISCATION BY PuBLIC OFFICERS. — Property put to an 
unlawful use is customarily subject to judicial confiscation, either by a 
separate action against the property or upon conviction of its owner.’ 
In contrast is the frequent grant to public officers, in the exercise of the 
state police power, of summary powers of seizure and destruction with- 
out a prior judicial determination or notice to the owner. The grant 
of such power is closely associated with the doctrine of abatement of 
nuisances,” and since the common law allows no one to abate a nuisance 
without showing special injury,* the problem has necessarily been 
handled in large part by legislation. 

The blurred line of demarcation between cases where property may 
be summarily destroyed, and those where judicial proceedings are nec- 
essary, is not noticeably clarified by the statutes themselves, which fre- 
quently fail to indicate the method by which they are to be enforced. 
The primary consideration with respect to administrative confiscation 
is, of course, whether speedy disposition is essential to the effectiveness 
of the act, a factor which necessarily varies with the purposes of the 
individual measures. How far efficiency of administration must yield 
to the constitutional prohibition against taking property without due 
process of law is still an open question. Constitutional doctrine here 





Address of Gov. George A. Carlson, Colo. Sen. J., 20th Sess. (1915) 727; Biennial 
Message of Gov. George A. Carlson, Colo., loc. cit. supra note 4; Inaugural Address 
of Gov. Julius C. Gunter (1917) 7. 

36 See BARNETT, Op. cit. supra note 4, at 141. 

37 Ibid. 


1 This method is followed under most state prohibition acts, which group 
together for purposes of confiscation both the liquor and the property employed in 
its manufacture and transportation. ILL. Rev. Stat. (Cahill, 1929) c. 43, §§ 66-69; 
Inv. Ann. Stat. (Burns, 1926) §§ 2746-49; Kan. Rev. Stat. ANN. (1923) §§ 21- 
2123, 2162-65; La. Rev. Stat. Ann. (Marr, Supp. 1926) 1075, §5; Mass. Acts 
1922, c. 427, § 47 et seq.; Mont. Rev. Copes (Choate, 1921) § 11105; Ore. Laws 
(Supp. 1928) 1006, §§1-15. The Illinois statute was held invalid for failure 
to provide notice. People v. Marquis, 291 Ill. 121, 125 N. E. 757 (1920). But a 
jury trial is not necessary. State v. Peterson, 107 Kan. 641, 193 Pac. 342 (1920) ; 
State v. Kelly, 57 Mont. 123, 187 Pac. 637 (1020); cf. Van Oster v. Kansas, 272 
U. S. 465 (1926). Contra: State v. 1920 Studebaker, 120 Ore. 254, 251 Pac. 701 
(1926). But a statute providing solely for the seizure of liquor has been held to 
permit summary destruction. Arx. Dic. Stat. (Crawford & Moses, 1921) § 6184; 
Cole v. State, 144 Ark. 533, 222 S. W. 1060 (1920). 

2 FrEUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY (2d ed. 1928) 
§ 102 ef seq. 

8 Fort Plain Bridge Co. v. Smith, 30 N. Y. 44 (1864). 
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must prick out the abstract traditional safeguards, notice and hearing, 
in the light of the practical need for quick action. 

Diversity in the subject matter of such statutes has led to marked di- 
versity in the legislative treatment of the problems involved. Analysis 
seems to reveal certain principles, however, whose application to the 
differing situations reveals similarity of method and reaction. Property 
of no ultimate value, whose existence is a source of danger to the health 
of the community, readily falls within the ban of summary confiscation. 
Such a basis seems to underlie the power frequently vested in the board 
of health to destroy impure or decayed food without notice to the 
owner.* On the other hand, where the imminence of the danger is less, 
as in the case of trees and shrubs infested with injurious insects or plant 
diseases,° the common device requires notice to the owner, with an option 
in him to destroy the threatening property, in default of which resort is 
had to summary destruction at his expense. Where despite the fact that 
its continued existence presents a danger, the property possesses value, 
compensation to the owner is provided. In this class fall the acts for 
the killing of animals suffering from infectious or contagious diseases.® 

Disregard of these principles, however, is by no means infrequent. 
A real need for prompt action perhaps justifies acts allowing any person 
to kill a dog which is attacking or molesting a human being or domestic 
animal,’ but a proper basis for permitting private individuals, and re- 





4 Dev. Rev. Cope (1915) $779; Itt. Rev. Strat. (Cahill, 1929) c. 56(b), § 10; 
Iowa Cope (1927) $8 5744(2), 6836; Mass. Gen. Laws (1921) c. 94, § 146; Mont. 
Rev. Cones (Choate, 1921) § 2586; N. J. Comp. Star. (1910) 2575, § 45; N. Y. 
AGRICULTURE AND Markets Law (1929) § 239; Pa. Stat. (West, 1920) § 3989. 
Such statutes have been universally upheld. North American Cold Storage Co. v. 
Chicago, 211 U.S. 306 (1908) ; see Note (1911) 29 L. R. A. (N.s.) 260. 

5 Kan. Rev. Stat. ANN. (1923) §§ 2-701, 702;.Mass. Gen. Laws (1921) c. 128, 
$24; Mont. Rev. Cones (Choate, 1921) § 3617; Nes. Comp. Stat. (1922) § 51; 
N. Y. AGRICULTURE AND Markets Law (1929) § 164(2); Ore. Laws (Supp. 1928) 
1714, §§ 3-5; Tex. Rev. Civ. Stat. (1925) arts. 121-25; WasH. Comp. Stat. (Rem- 
ington, 1922) §§ 2847-49. These statutes have been sustained. Los Angeles County 
v. Spencer, 126 Cal. 670, 59 Pac. 202 (1899) ; Balch v. Glenn, 85 Kan. 735, 119 Pac. 
67 (1911); Note (1921) 12 A. L. R. 1136; (1921) 34 Harv. L. Rev. 672. But cf. 
Stockwell v. State, 110 Tex. 550, 221 S. W. 932 (1920). 

6 Inv. Rev. Stat. (Cahill, 1929) c. 8, § 41; Inp. Ann. Stat. (Burns, 1926) § 3742; 
Towa Cope (1927) §§ 2652-71; La. Rev. Stat. ANN. (Marr, 1915) $4357; ME. 
Rev. Stat. (1916) c. 35, § 3; Mass. Gen. Laws (1921) c. 129, §§ 11-14; Nes. Comp. 
Srat. (1922) §$§ 7297-98, 7315(e); N. J. Comp. Star. (1910) 76, §§ 101-02; N. Y. 
Farms AND Markets Law (1922) §§ 85-88; OnIo Gen. Cope (Throckmorton, 
1926) § 1114; Wis. Stat. (1927) §§ 94.13-15. These statutes have been declared 
valid. New Orleans v. Charouleau, 121 La. 890, 46 So. 911 (1908) ; Newark, etc., 
Horse Ry. v. Hunt, 50 N. J. L. 308, 12 Atl. 697 (1888); Durand v. Dyson, 
271 Ill. 382, 111 N. E. 143 (1915). But damages are recoverable where the animals 
are not in fact diseased. Pearson v. Zehr, 138 Ill. 48, 29 N. E. 854 (1891); Miller 
v. Horton, 152 Mass. 540, 26 N. E. 100 (1891); Lowe v. Conroy, 120 Wis. 151, 
97 N. W. 942 (1904). 

7 Inv. Rev. Stat. (Cahill, 1929) c. 8, § 101; Inv. Ann. Stat. (Burns, 1926) 
§ 3706; Iowa Cope (1927) § 5449; Kan. Rev. Stat. ANN. (1923) § 47-646; Ky. 
Stat. (Carroll, 1922) § 68(b)-21; Mp. Ann. Cope (Bagby, 1924) art. 81, § 209; 
Mass. Gen. Laws (10921) c. 140, § 156; Miss. ANN. Cope (Hemingway, 1927) 
§ 3449; Nes. Comp. Stat. (1922) $172; N. H. Pus. Laws (1926) 5609, § 32; 
N. Y. AGRICULTURE AND Markets Law (1929) $116; N. C. Cope ANN. (1927) 
§ 1682; N. D. Comp. Laws Ann. (1913) § 2641; Oxta. Comp. Strat. ANN. (1921) 
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quiring police officers, to kill unlicensed dogs,* is not apparent. And in 
either case, the principles enunciated would seem to require compensa- 
tion to the owners, which the statutes do not provide. But both types 
of acts have been sustained.® General enactments conferring upon ad- 
ministrative boards the power to abate all nuisances which are or may 
be injurious to the public health, found in a number of jurisdictions,’° 
seem likewise open to criticism for failure to consider either the magni- 
tude of the danger or the value of the property. To say that the exist- 
ence of a nuisance is a jurisdictional fact which may be contested in a 
subsequent action "? is, in practical effect, merely to restate the obvious 
fact that the owner has an action at law if his property was improperly 
seized,'* which can have no bearing on the constitutionality of summary 
destruction after a proper seizure. 

In other situations, economy rather than the imminence of danger 
seems to be the motivating force behind summary seizure and confisca- 
tion. Here, of course, the value of the property becomes the controlling 
consideration, especially when it is capable of lawful use.'* Thus, 
under the fish and game acts, illegal fishing devices may be destroyed at 





$3898. Held valid: Farney v. Varnasdall, 139 Ky. 247, 129 S. W. 589 (1010) ; cf. 
Kash v. Anders, 318 Ill. 272, 149 N. E. 275 (1925). 

8 Inp. Ann. Stat. (Burns, 1926) § 3708; Iowa Cope (1927) § 5448; Mass. GEN. 
Laws (1921) c. 140, §151; Nes. Comp. Stat. (1922) §173; N. H. Pus. Laws 
(1926) 567, §18; Pa. Star. (Supp. 1928) § 9237(a)-19; Vr. Gen. Laws (1917) 
$6726. Held valid: Moore v. Mills, 191 Mass. 56, 77 N. E. 56 (1906); Nehr v. 
State, 35 Neb. 638, 53 N. W. 589 (1892) ; McDerment v. Taft, 83 Vt. 249, 75 Atl. 
276 (1910); cf. Sentell v. New Orleans, etc., R. R., 166 U. S. 698 (1897). In 
New York, notice is given to the owner. N. Y. AGRICULTURE AND MarKeETs Law 
(1929) § 114. 

® See notes 7, 8, supra. These acts are the more difficult to uphold in view of 
the statutes permitting members of humane societies to kill abandoned or dis- 
abled animals. Iowa Cope (1927) § 3028; Me. Rev. Strat. (1916) c. 126, § 59; 
N. J. Comp. Star. (1910) 56, § 26; N. Y. Penat Law (1929) § 186; Wis. Srar. 
(1927) § 175.03. The animal must be unfit for further use, and notice to the owner 
is essential. Waud v. Crawford, 160 Iowa 432, 141 N. W. 1041 (1913); Randall v. 
Patch, 118 Me. 303, 108 Atl. 97 (1919), 8 A. L. R. 65 (1920). But the validity of 
the New York statute has been assumed. Sahr v. Scholle, 89 Hun 42, 35 N. Y. Supp. 
07 (1805). A few acts properly provide for notice. Inv. Ann. Stat. (Burns, 1926) 
§ 2771; Tex. Rev. Civ. Strat. (1925) art. 187; Va. Cope ANN. (1924) § 4558. 
Kansas awards compensation. Kan. Rev. Stat. ANN. (1923) § 21-1203. 

10 Towa Cope (1927) $$ 6840-41; Mass. Gen. Laws (1921) c. 111, § 122; Monr. 
Rev. Copes (Choate, 1921) § 2460; N. Y. Pusric HeartH Law (1917) § 26; 
Onto Gen. Cope (Throckmorton, 1926) § 3650; Pa. Stat. (West, 1920) § 8974; TEX. 
Rev. Civ. Stat. (1925) art. 1072; Vr. Gen. Laws (1917) § 6220; WasH. Comp. 
Stat. (Remington, 1922) § 6094; Wis. Stat. (1927) § 146.14(2). 

11 See People v. Board of Health, 140 N. Y. 1, 35 N. E. 320 (1893) ; Goodnow, 
Summary Abatement of Nuisances by Boards of Health (1902) 2 Cor. L. REv. 203. 

12 Pearson v. Zehr; Miller v. Horton; Lowe v. Conroy, all supra note 6. 

18 Summary administrative confiscation in the case of property of slight value 
is analogous to the practice of trying persons charged with petty offenses before a 
police magistrate without a jury. See Callan v. Wilson, 127 U.S. 540, 552 (1888) ; 
Frankfurter and Corcoran, Petty Federal Offenses and the Constitutional Guaranty 
of Trial by Jury (1926) 39 Harv. L. Rev. 917. For cases requiring judicial proceed- 
ings where the property is of substantial value and capable of lawful use, see Hey 
Sing Iek v. Anderson, 57 Cal. 251 (1881) (ship); McConnell v. McKillip, 71 Neb. 
712, 99 N. W. sos (1904) (gun) ; Colon v. Lisk, 153 N. Y. 188, 47 N. E. 302 (1897) 
(ship). 
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once,'* since judicial condemnation would involve needless delay, and 
its cost would largely exceed the value of the property, which is usually 
slight. This procedure is constitutional,’® but where the property is of 
substantial value, such as a fishing vessel, the issue is avoided by provi- 
sion for summary proceedings before a magistrate,'* judicial forfeiture,” 
or condemnation in open court.’* The wise distinction between prop- 
erty which is of itself a nuisance and that which may be lawfully used, 
is found in a few statutes only.’® 

A desire to preserve the property seized as evidence to convict the 
person using it often produces a variant on the procedure authorized. 
Since an essential consideration under these circumstances is to penalize 
the owner either by his conviction or by the confiscation of his property, 
judicial rather than administrative confiscation is the rule. This is 
particularly true of the seizure of liquor and property employed in its 
manufacture and transportation.*® And although devices used for 
gambling may sometimes be immediately destroyed,” the customary re- 
quirement is for seizure on warrant and destruction by a magistrate or 
justice of the peace.** Possible constitutional objections 7* in the case 
of valuable property are again silenced by according a hearing ** or sub- 
jecting the chattel to the order of a court.*° The nature of the property, 





14 Ariz. Pen. Cope (1913) § 660; Ark. Dic. Stat. (Crawford & Moses, 1921) 
§ 4768; Coto. Ann. Stat. (Mills, 1927) § 3230; Inp. Ann. Stat. (Burns, 1926) 
§ 2847; Iowa Cope (1927) § 1715; Kan. Rev. Stat. ANN. (1923) § 32-130; N. Y. 
CoNSERVATION LAW (1929) § 282; N. D. Comp. Laws Ann. (Supp. 1925) 
§ 10322(a)79; Vr. Gen. Laws (1917) § 6403; WasH. Comp. Stat. (Supp. 1927) 
§ 5031-83. Some states require seizure and sale. N.C. Cope ANN. (1927) § 1884. 

15 Lawton v. Steele, 152 U. S. 133 (1894); Daniels v. Homer, 139 N. C. 219, 
51 S. E. 992 (1905), 3 L. R. A. (N.S.) 997 (1906). 

16 TpaHo Comp. Stat. (1919) § 2810; N. J. Comp. Stat. (Cum. Supp. 1925) 
§ 79-261; Utan Comp. Laws (1917) § 2633. 

17 Me. Rev. Stat. (1916) c. 45, § 80; Mass. Gen. Laws (1921) c. 130, § 152. 

18 Car. Pen. Cope (Deering, 1923) § 636(a) ; Conn. Gen. Stat. (1918) § 3138; 
Onto Gen. Cope (Throckmorton, 1926) § 1450; VA. Cope ANN. (1924) $§ 3320(a), 
3356(5); Wis. Stat. (1927) § 29.05(7). Constitutional objections are then satisfied. 
Ely v. Bugbee, 90 Conn. 584, 98 Atl. 121 (1916), L. R. A. 1916F, 913. 

19 Try. Rev. Stat. (Cahill, 1929) c. 56, §49; Nes. Comp. Star. (1922) § 7417; 
Pa. Stat. (West, 1920) §§ 11663, 11674. 

20 See note 1, supra. 

21 ArK. Dxc. Stat. (Crawford & Moses, 1921) § 2637; N. J. Comp. Srat. (1910) 
1875, § 168; N. C. Cons. Stat. ANN. (1919) § 4435; TenN. ANN. Cope (Shannon, 
1917) § 3028. 

22 IpanHo Comp. Stat. (1919) § 8310; Iowa Cope (1927) §§13200-01. Such 
statutes have been upheld. Mullen v. Moseley, 13 Idaho 457, 90 Pac. 986 (1907), 
12 L. R. A. (N.s.) 394 (1908). Two states give the magistrate the option of de- 
stroying the devices or of delivering them to the district attorney as evidence. 
N. Y. Penat Law (1917) § 978; S. D. Rev. CopE (1919) § 3919. But see Willis v. 
Warren, 17 How. Pr. 100 (N. Y. 1859). 

23 Lowry v. Rainwater, 70 Mo. 152 (1879); State v. Robbins, 124 Ind. 308, 
24 N. E. 978 (1890). 

24 Coro. Ann. Stat. (Mills, 1927) § 1027; Nev. Rev. Laws (1912) § 6521; 
Vr. Gen. Laws (1917) § 7092. Such proceeding is valid without a jury. Kite v. 
People, 32 Colo. 5, 74 Pac. 886 (1903); State v. Klondike Machine, 76 Vt. 426, 
57 Atl. 904 (1905). 

25 N. H. Pus. Laws (1926) c. 384, § 10; Oxia. Rev. Laws (1921) § 1940; 
Pa. Strat. (West, 1920) § 7901; cf. W. Va. Cope ANN. (Barnes, 1923) c. 151, 
§ 1, under which it has been held that the property may only be destroyed upon 
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however, would seem to demand its destruction after trial, whether the 
event be conviction or acquittal. 

Imposition of any penalty without an opportunity to be heard can be 
justified only by compelling reasons of expediency or necessity.” In 
the case of disposition of property by summary action, certain factors 
have been considered which may aid in lifting the constitutional ban. 
But whether administrative confiscation necessarily involves denial of 
a hearing is an essential question which remains unsettled. Where the 
act provides for a period of several days or weeks between seizure and 
destruction, the opportunity to seek injunctive relief would seem to be a 
sufficient safeguard to the owner.*’ 





RECENT CASES 


AMBASSADORS AND CONSULS — JURISDICTION OF STATE CourT OVER ACTION 
FOR Divorce AGAINST ForEIGN ConsuL.— W brought an action for divorce 
in a state court in Ohio against H, a citizen and vice-consul of Roumania, 
stationed at Cleveland, Ohio. The Constitution declares that “the judicial 
power [of the United States] shall extend . . . to all cases affecting .. . 
consuls.” U.S. Const. Art. 3, § 2. Section 256(8) of the Judicial Code pro- 
vides that “ the jurisdiction vested in the courts of the United States in the 
cases . . . hereinafter mentioned, shall be exclusive of the courts of the 
several States, . . . Eighth. Of all suits and proceedings . . . against con- 
suls or vice-consuls.” 36 Stat. 1160 (1911), 28 U. S. C. §371 (1926). H 
objected to the jurisdiction of the Ohio court, but his objection was overruled. 
He then applied to the Supreme Court of Ohio for a writ of prohibition. 
Upon demurrer to his petition, the writ was denied. 119 Ohio St. 484, 164 
N. E. 524 (1928). The Supreme Court of the United States granted a writ 
of certiorari. Held, that nothing in the Constitution or laws of the United 
States prevents a state court from taking jurisdiction of the action. Judgment 
affirmed. Ohio ex rel. Popovici v. Agler, 50 Sup. Ct. 154 (U. S. 1930). 

That the constitutional provision alone does not oust state courts of juris- 
diction is neatly illustrated by the decisions permitting ordinary civil actions 
against consuls during the period when there was no statutory counterpart of 
§ 256(8). Wilcox v. Luco, 118 Cal. 639, 50 Pac. 758 (1897); Redmond v. 
Smith, 22 Tex. Civ. App. 323, 54 S. W. 636 (1899); Scott v. Hobe, 108 Wis. 
239, 84 N. W. 181 (1900); 1 Kent, Comm. (Holmes ed. 1873) *395-400. It 
is more difficult to avoid the sweeping language of the statute. Cf. Davis v. 
Packard, 7 Pet. 276 (U. S. 1833). It has been frequently asserted that the 
courts of the United States have no jurisdiction over the subject of divorce. 
See Barber v. Barber, 21 How. 582, 584, 602 (U.S. 1858); In re Burrus, 136 





conviction of the owner. Woods v. Cottrell, 55 W. Va. 476, 47 S. E. 275 (1904). 
If the property has not in fact been used for an unlawful purpose, it must be re- 
turned to the owner. Commonwealth v. Gaming Implements, 155 Mass. 165, 29 
N. E. 468 (1892). 

26 Cf. Lipke v. Lederer, 259 U. S. 557 (1922), holding that a penalty in the 
form of a tax could not be imposed for violations of the national prohibition act 
without an opportunity to be heard. 

27 Cf. Daniels v. Homer, supra note 15. 
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U. S. 586, 594 (1889); Simms v. Simms, 175 U. S. 162, 167 (1899); De la 
Rama v. De la Rama, 201 U.S. 303, 307 (1905). A suit in the federal court 
between the same parties was reluctantly dismissed on the authority of these 
dicta. Popovici v. Popovici, 30 F.(2d) 185 (N. D. Ohio 1927); cf. Johnson 
v. Johnson, 13 Fed. 193 (C. C. S. D. N. Y. 1882); Bowman v. Bowman, 
30 Fed. 849 (C. C. N. D. Ill. 1887). But cf. Higginson v. Higginson, 96 Misc. 
457, 158 N. Y. Supp. 92 (1916) (denying jurisdiction of state court). 
Doubt was cast on the extent of the dicta, however, by the De la Rama 
case, which assumed jurisdiction to review the law and facts in a divorce 
action from a territorial court, and explained the previous cases on grounds 
which would make them irrelevant here: that diversity of citizenship is ordi- 
narily impossible, and that a suit for divorce in itself involves no pecuniary 
value. De la Rama v. De la Rama, supra, at 307. The present decision 
eliminates any doctrinal inconsistency by interpreting the Constitution as re- 
serving the subject of domestic relations to the states. But whether this canon 
represents the true ground of the De la Rama decision may be doubted, in 
view of the fact that four members of the Court dissented on the point of 
jurisdiction in that case. 


APPEAL AND ERROR— DETERMINATION AND DISPOSITION oF CAUSE — 
AFFIRMANCE OF JUDGMENT TO END PROTRACTED LITIGATION. — Following the 
supreme court’s ruling in its fourth opinion in the same litigation, the trial 
court, on subsequent retrial, admitted the testimony of the plaintiff’s mother 
to prove the plaintiff an illegitimate child. Cf. Stillie v. Stillie, 121 Kan. 591, 
249 Pac. 672 (1926). The defendant appealed from a judgment for the 
plaintiff. Held, that although the supreme court’s own former ruling as to 
the admissibility of the evidence was erroneous, since the trial court followed 
that ruling, and since the case had been saturated with perjury and had be- 
come a “ public nuisance,” the error will not be regarded as reversible. Judg- 
ment affirmed. Martin v. Stillie, 281 Pac. 925 (Kan. 1929). 

The decision may be explained either on the ground that the supreme court’s 
former ruling had become the law of the case, or that the error was not 
prejudicial. Cf. Robertson v. Labette County Comm’rs, 124 Kan. 705, 261 
Pac. 831 (1927); Note (1929) 42 Harv. L. REv. 938. This is the second case, 
however, in which the Kansas court, in affirming a judgment, has made the 
extraordinary statement that the suit must be terminated because it has be- 
come a “public nuisance.” See New v. Smith, 97 Kan. 580, 581, 155 Pac. 
1080, 1081 (1916); cf. Albright v. Oyster, 140 U. S. 493, 514 (1891). Ap- 
pellate courts can prevent the protraction of equity cases through their au- 
thority to make independent findings of fact from the evidence, as a basis for 
final judgment. Tott v. Duggan, 199 Iowa 238, 200 N. W. 411 (1924); 
Alwood v. Lewis, 254 Fed. 810 (C. C. A. 5th, 1918). In some states, this 
practice has been extended to actions at law. Donahue v. Conley, 85 
Cal. App. 15, 258 Pac. 985 (1927); Hebert v. New Orleans Pub. Serv.,-119 
So. 575 (La. App. 1929); Inu. Rev. Stat. (Cahill, 1929) c. 110, J 119; 
N. Y. C. P. A. (1921) § 584; cf. N. J. Comp. Stat. (Cum. Supp. 1925) 
§ 163-304; KAN. Rev. Stat. ANN. (1923) § 60-3004 (permitting introduction 
of evidence on appeal). But when the state constitution guarantees the right 
to trial by jury, such a procedure must be restricted to uncontroverted points. 
Mirich v. Forschner Contracting Co., 312 Ill. 343, 143 N. E. 846 (1924). But 
cf. Hebert v. New Orleans Pub. Serv., supra. It has been pointed out that 
the unwarranted prolongation of actions is often caused by the undue readi- 
ness of appellate courts to hold error reversible. 1 WiGMORE, EVIDENCE (2d. 
ed. 1923) § 21; cf. (1925) 39 Harv. L. Rev. 267 (statute curtailing court’s 
power to set aside verdict for insufficient evidence). But where there has 
been prejudicial error, a new trial is preferable to an arbitrary affirmance. 
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But cf. Jones v. Register & Leader Co., 177 Iowa 144, 158 N. W. 571 (1916) 
(nominal damages). Litigants’ rights should not depend upon the chance of 
being the beneficiary of a trial court’s error, nor be measured by an appellate 
court’s irritability. Nor does the presence of perjury justify a fortuitous 
judgment for one of the perjurers. 









ARBITRATION AND AWARD — CONSTITUTIONALITY OF SECTION 4-A OF THE 
New York ARBITRATION Law. —A contract of sale contained an agreement 
that all disputes arising thereunder should be settled by arbitration pursuant 
to the New York Arbitration Law and the rules of the American Arbitration 
Association. A dispute arose, and the seller made demand for arbitration. 
The buyer having ignored this notice, the Association selected an arbitrator 
in accordance with its rules. The Arbitration Law renders valid any award 
given in an arbitration pursuant to a written contract to arbitrate, but allows 
a party who has not joined in the arbitration, “ at any time before a final 
judgment shall have been given in proceedings to enforce any such award,” 
to apply to the Supreme Court to determine whether any contract to arbitrate 
was made. N. Y. ARBITRATION Law (1927) §4-a. The Association’s ap- 
pointee, after a hearing in which the buyer did not appear, rendered an award 
for the seller. From an order confirming the award, the buyer appealed. 
Held, that § 4-a denies due process, since it requires a defendant, party to an 
alleged arbitration agreement, to waive either a hearing on the merits of the 
dispute or a judicial determination that he consented to arbitration. Judg- 
ment reversed and award vacated. Matter of Finsilver, Still & Moss, Inc., 
v. Goldberg, Maas & Co., Inc., 227 App. Div. 90, 237 N. Y. Supp. 110 (1929). 

Before the enactment of § 4-a, if a party to an arbitration agreement re- 
fused to take part, arbitration could proceed only upon court order, even 
though the agreement made provision against such default. N. Y. ARBITRA- 
TION Law (1920) § 3; Matter of Bullard v. Grace Co., 240 N. Y. 388, 148 
N. E. 559 (1925). A non-resident defendant, by avoiding service of the ap- 
plication for such order, could thus nullify the agreement. Cf. Bankers’ & 
Shippers’ Ins. Co. v. Liverpool Marine & Gen. Ins. Co., 24.L1. L. R. 85 (H. L. 
1926). Proceedings might be delayed if a defendant chose to impeach the 
contract when an order was sought. See Note (1927) 36 YALE L. J. 866. 
Section 4-a makes self-operative an agreement providing the necessary ma- 
chinery. According to the court’s interpretation, in order to contest the ex- 
istence of such an agreement, the defendant must first permit the award to be 
rendered against him. See THE PRAcTICE OF COMMERCIAL ARBITRATION (Am. 
Arb. Ass’n 1928) 75. But see (1930) 39 YALE L. J. 575. A statute requiring 
an analogous election in judicial proceedings has been held constitutional. 
York v. Texas, 137 U. S. 15 (1890). And see (1930) 30 Cor. L. REv. 254. 
Any constitutional question might have been obviated, however, by inter- 
preting § 4-a to allow a party wishing to contest the contract to apply to the 
court before the arbitration began. In-order, at the same time, to secure him 
what the present decision considers his rights, the court could grant a tempo- 
rary injunction against the arbitration proceedings. Cf. Kitts v. Moore, 
[1894] 1 Q. B. 253; Witt v. Corcoran, L. R. 8 Ch. App. 476n. (1871). Such 
a solution would not render § 4-a nugatory, for the unwilling party would 
have to take the initiative to stop arbitration. Moreover, he would be unable 
to prevent the rendition of an effective award merely by staying out of the 
jurisdiction. 






































BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — RIGHT OF COMPOSER TO 
REcOvER CopyricHts oF Soncs AFTER PUBLISHER’s BANKRUPTCY. — A com- 
poser assigned to a publishing company, “ its successors and assigns,” all his 
rights in certain songs, including that of securing copyrights. The considera- 
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tion for the transfer was the publisher’s contract to pay royalties on the songs 
during the life of the copyrights. On the publisher’s bankruptcy, the com- 
poser petitioned for the reassignment of the copyrights which the publisher 
had secured, or, in the alternative, to have the court direct that they be sold 
subject to the royalty contracts. Held, that since the contract involved ele- 
ments of personal trust and confidence, it is not assignable; and since the 
company is unable to fulfill its obligations, the petitioner is entitled to rescind 
the contract and recapture the copyrights. Petition granted. Jn re Waterson, 
Berlin & Snyder Co., 36 F.(2d) 94 (S. D. N. Y. 1929). 

Contracts between author and publisher are not ordinarily assignable, be- 
cause of the personal relationship involved. Stevens v. Benning, 1 K. & J. 168 
(1854), af?d, 6 De G. M. & G. 223 (1855); Hole v. Bradbury, 12 Ch. D. 886 
(1878); 1 WiLLIston, ConTRACTS (1920) § 421. This is true although the 
publisher is a corporation. Griffith v. Tower Publishing Co., [1897] 1 Ch. 21. 
If the publisher owns the copyright, his interest therein passes to his trustee 
in bankruptcy. 30 Stat. 566 (1898), 11 U. S. C. §110(a)(2) (1926); 
3 REMINGTON, BANKRUPTCY (3d ed. 1923) §1185. But even though the 
assignment of the song was absolute in form, the publisher’s right to assign 
the copyright should depend upon the assignability of the contract to publish. 
If that contract is not assignable, his interest in the copyright is contingent 
upon his continued personal performance; and when his bankruptcy renders 
such performance impossible, the composer should be entitled to rescind, 
and recover the copyright from the publisher or his trustee in bankruptcy. 
In re McBride & Co., 132 Fed. 285 (S. D. N. Y. 1904). Where there is 
express provision for assignment of the contract, the trustee may dispose of 
it for the benefit of the bankrupt’s estate, unless it is otherwise provided by 
statute. Jn re Grant Richards, [1907] 2 K. B. 33. A previous lower court 
decision denying the author’s right to recapture the copyright cannot be 
supported unless such a provision was contained in the contract. Jn re 
Howley Dresser Co., 132 Fed. 1002 (S. D. N. Y. 1904). In the instant case, 
although the songs were transferred to the publisher, “its successors and 
assigns,” there was no provision for assignment of the contract itself, all the 
covenants being solely in behalf of the publisher. Under these circumstances, 
the court may properly construe the contract as assignable only with the 
composer’s consent. Wooster v. Crane & Co., 73 N. J. Eq. 22, 66 Atl. 1093 
(1907); 1 WiLLIston, ContrRAcTS § 423. The hardship of this interpretation 
on the publisher, if it has expended money to produce and advertise the work, 
would seem to be countervailed by the hardship on the composer, if he were 
left with only a chance to receive dividends in bankruptcy for breach of the 
covenant to pay royalties. And it is at best doubtful whether such a covenant 
could be made to bind a purchaser of the copyright. Cf. Chafee, Equitable 
Servitudes on Chattels (1928) 41 Harv. L. REv. 945. 


Bits AND Notes — CHECKS — RIGHT OF CERTIFYING BANK TO INTER- 
PLEAD DrAwER. — The plaintiff, payee of a note made by M and payable at 
the defendant bank, had it certified at maturity. Thereafter, M requested the 
bank to stop payment on the note, for the reason that it had been delivered to 
the plaintiff for the special purpose of having him discount it and render the 
proceeds to M, and that he had failed to do this and had falsely represented 
that the note had been lost. Payment having been refused, the plaintiff sued 
the defendant bank on its certification. An order granting the bank’s motion 
to interplead M was reversed. M appealed. Held, that if M’s version of the 
facts was true, the plaintiff held the note in constructive trust for him, and 
the defendant bank would have no right to make payment to the plaintiff. 
Determination reversed. Greenberg v. World Exchange Bank, 227 App. Div. 
413, 237 N. Y. Supp. 200 (1929). 
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Certification after maturity of a note payable at a bank operates in the 
same way as the certification of a check. Mount Morris Bank v. Twenty- 
Third Ward Bank, 172 N. Y. 244, 64 N. E. 810 (1902); Second Nat. Bank v. 
Western Nat. Bank, 51 Md. 128 (1879); cf. NEGOTIABLE INSTRUMENTS LAW 
§ 87. Such certification at the instance of the payee discharges the drawer 
and gives the payee a direct right against the bank. NEGOTIABLE INSTRU- 
MENTS Law § 188; Gallo v. Brooklyn Sav. Bank, 199 N. Y. 222, 92 N. E. 633 
(1910). Thereafter, a defense which the drawer may have against the payee 
will not avail the bank in an action on its certification. Midwest Nat. Bank 
& Trust Co. v. Niles & Watters Sav. Bank, 190 Iowa 752, 180 N. W. 880 
(1921) (fraud of payee); Jones v. National Bank of North Hudson, 95 
N. J. L. 376, 113 Atl. 702 (1921) (illegality); Carnegie Trust Co. v. First 
Nat. Bank, 213 N. Y. 301, 107 N. E. 693 (1915) (set-off). But see Note 
(1905) 19 Harv. L. Rev. 143. But where the payee has acquired his legal 
claim against the bank by fraud, he should hold that claim in constructive 
trust for the drawer. See 1 Perry, Trusts (7th ed. 1929) § 166. Payment 
by a bank, aware of the facts, to a creditor holding his claim as a constructive 
trustee will render the bank liable to the one who was equitably entitled to 
the proceeds. First Nat. Bank v. Bache, 71 Pa. 213 (1872); cf. 1 WILLISTON, 
Contracts (1920) § 433; 1 PERRY, op. cit. supra, § 438 (liability of obligor 
paying original obligee after notice of assignment). It thus becomes im- 
perative, to obviate the risk of double liability, that the drawee bank be ac- 
corded the right to interplead. See BRANNAN, NEGOTIABLE INSTRUMENTS 
Law (Chafee’s ed. 1926) goo. But cf. Blake v. Hamilton Dime Sav. Bank, 
79 Ohio St. 189, 87 N. E. 73 (1908). The necessity that the bank show an 
actual danger of double liability prevents the decision from creating a serious 
clog on the negotiability of certified checks or notes. Nor is the inconvenience 


to the holder of establishing his right to payment as against the drawer essen- 
tially greater than would be that involved in a subsequent suit to determine 
his right to retain the payment. 


ConFiict or Laws — DoctTRINE oF RENVOI — APPLICATION TO SUCCES- 
SION OF MovaBLes. — The testatrix, an English national, died domiciled in 
Italy. She made no provision in her will for her son, the plaintiff. By Italian 
law, a son is entitled to one-half of the parent’s property as a legitima portio; 
but the Italian conflict of laws determines succession by the law of the de- 
cedent’s nationality. The plaintiff sought a declaration that he was entitled to 
one-half of the movable and immovable property situated in Italy, and one- 
half of the movables situated in England and elsewhere. Held, that the suc- 
cession is to be determined by the law of Italy, including its rules of private 
international law; and that since the Italian law would have referred to the 
English law, the plaintiff takes nothing. Action dismissed. Jn re Ross, 46 
T. L. R. 61 (Ch. D. 1929). 

It has been strongly contended that references to foreign law should dis- 
regard the foreign conflict of laws. It is urged that this view avoids the pos- 
sibility of endless references back and forth from one law to another and 
prevents the supposed abdication of the court’s function which is involved in 
permitting foreign law to determine what law shall be applied. Schreiber, 
The Doctrine of the Renvoi in Anglo-American Law (1918) 31 Harv. L. REv. 
523, 537; Lorenzen, The Renvoi Theory and the Application of Foreign Law 
(1910) 10 Cot. L. REv. 190, 327; Lorenzen, The Renvoi Doctrine in the Con- 
flict of Laws (1918) 27 YALE L. J. 509. But exceptions have been recognized 
in determining status or title to land. In these cases, the court of the forum 
tries to reach the same result the foreign court would in fact reach, and there- 
fore considers its whole law. Ball v. Cross, 231 N. Y. 3209, 132 N. E. 106 
(1921); Armitage v. Attorney-General, [1906] P. 135; In re Baines, Dicey, 
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Conflict of Laws (4th ed. 1927) 824 (Ch. D. 1903); see Guernsey v. Im- 
perial Bank of Canada, 188 Fed. 300, 301 (C. C. A. 8th, 1911); CONFLICT OF 
Laws RESTATEMENT (Am. L. Inst. 1926) § 8; Note (1922) 35 Harv. L. Rev. 
454. The instant case adopts this principle with regard to the Italian land. 
These exceptions, based on a desire to achieve uniformity, indicate that the 
theoretical objections to the acceptance of the renvoi are not insuperable. 
The interest in having the estate of a decedent pass as a unit may well warrant 
another exception for the succession of movables. The result of the instant 
case achieves that purpose, at least where the foreign law does not adopt the 
renvoi. It may accomplish a uniform distribution even where the doctrine of 
renvoi is part of the foreign law, if the point where the foreign law will break 
the chain of references can be determined. Jn re Annesley, [1926] Ch. 692; 
see (1927) 40 Harv. L. REv. 316; (1926) 70 Sox. J. 1016; (1926) 42 L. Q. 
REV. 435. 


ConFLiIct oF LAws — PERSONAL RIGHTS: MARRIAGE — VALIDITY oF For- 
EIGN MARRIAGE TERMINABLE AT WILL OF PartIES. — The petitioner married 
the respondent in Moscow in 1924, both parties being then domiciled in the 
Soviet Union. According to Soviet law, the only formalities necessary for a 
divorce were the registration by both parties of their desire to terminate the 
union, or an application by one of them to a court of law, which would then 
have no discretion but to dissolve the union. The petitioner filed a bill in 
England for separation on the ground of cruelty. An issue was directed to be 
tried as to whether the petitioner and the respondent had ever been hus- 
band and wife. Held, that even though the petitioner may have intended the 
union to last for life, a union which is terminable at the mere choice of the 
parties is not a marriage. Petition dismissed. Nachimson v. Nachimson, 
46 T. L. R. 166 (1929). 

English courts have stated that they would recognize as marriage only “ the 
voluntary union for life of one man and one woman, to the exclusion of all 
others.” Hyde v. Hyde, L. R. 1 P. & D. 130, 133 (1866). Recognition has 
therefore been denied to unions potentially polygamous, even though not 
actually so. Hyde v. Hyde, supra; In re Bethell, 38 Ch. D. 220 (1888); cf. 
Cheang Thye Phin v. Tan Ah Loy, [1920] A. C. 369. Courts in the United 
States, however, have almost universally sustained marriages contracted ac- 
cording to Indian usage, notwithstanding the fact that such usage permitted 
both polygamy and termination by mutual consent. Kobogum v.-Jackson 
Tron Co., 76 Mich. 498, 43 N. W. 602 (1889); see GoopricH, CONFLICT OF 
Laws (1927) 269 et seg.; cf. Royal v. Cudahy Packing Co., 195 Iowa 759, 
190 N. W. 427 (1922) (Mohammedan wife allowed to recover under wrong- 
ful death statute). The possibility of such a termination has not been re- 
garded as preventing the union from being one for life, but only as furnishing 
a convenient form of divorce. See Note (1912) 25 Harv. L. Rev. 374. That 
an Indian union is not treated as a status inherently different from that of 
Christian marriage is shown by decisions denying the parties divorce by 
mutual consent when they are no longer subject to tribal law. Jn re Wo-Gin- 
Up’s Estate, 57 Utah 29, 192 Pac. 267 (1920); cf. Cyr v. Walker, 29 Okla. 
281, 116 Pac. 931 (1911). But cf. Wall v. Williams, 11 Ala. 826, 839 (1847). 
A different decision in the instant case would not have been precluded by the 
prior English cases, since they were all concerned with the polygamous nature 
of the foreign marriage rather than with its duration. See Fitzgerald, Non- 
Christian Marriages (1900) 2 J. Soc. Comp. Lec. AND INT. Law 359, 377-78. 
Nor would a recognition of the marriage in question give rise to the same 
difficulties which might attend the recognition of a status permitting plural 
wives. See Fitzgerald, supra, at 378. 
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CoNTRACTS — CONSIDERATION — EFFECT OF PROMISE TO PURCHASE TO 
Amount oF Buyver’s BusINEss REQUIREMENTS WHERE No BONA FIDE ReE- 
QUIREMENT Exists. — The defendant ice company agreed to sell the plaintiff 
one hundred tons of ice daily, and the plaintiff agreed to buy “all the ice used 
by them up to one hundred tons.” Payments were to be made daily, and the 
agreement was to continue for one year. When the agreement was signed, 
the plaintiff was not in the ice business, had no license to engage therein, and 
had no use for any ice. None of these facts were known to the defendant. 
Two months after the contract was to take effect the plaintiff made its first 
demand for ice. The defendant refused delivery, whereupon the plaintiff 
brought suit on the contract. Judgment for the plaintiff was reversed on 
appeal, and a dismissal of the complaint ordered. The plaintiff appealed. 
Held, that since the plaintiff had no need for ice, its agreement constituted no 
sufficient consideration for the contract. Judgment affirmed. Nassau Supply 
Co., Inc. v. Ice Service Co., Inc., 252 N. Y. 277, 169 N. E. 383 (1929). 

The validity of a contract for the sale of as much of a given commodity as 
the buyer’s business requires over a specified period is sustained by the great 
weight of authority. Jenkins & Co. v. Anaheim Sugar Co., 247 Fed. 958 
(C. C. A. oth, 1918); National Furnace Co. v. Keystone Mfg. Co., 110 Ill. 
427 (1884); Notes (1921) 14 A. L. R. 1300; (1923) 24 A. L. R. 1352. Where 
future requirements were incapable of approximation, however, some courts 
have held the buyer’s promise illusory and therefore insufficient consideration. 
American Trading Co. v. National Fibre & Insulation Co., 111 Atl. 290 (Del. 
1920), 114 Atl. 67 (Del. 1921); see Cold Blast Trans. Co. v. Kansas City 
Bolt & Nut Co., 114 Fed. 77, 80 (C. C. A. 8th, 1902). A similar result has 
been reached where the buyer was a wholesaler or broker as distinguished 
from a manufacturer. Crane v. Crane & Co., 105 Fed. 869 (C. C. A. 7th, 
1901); Cohen v. Clayton Coal Co., 281 Pac. 111 (Colo. 1929). These hold- 
ings are unsound. See Note (1900) 14 Harv. L. REv. 150; (1917) 30 Harv. 
L. Rev. 517. Even in the absence of an established business, a valid contract 
arises, since the buyer surrenders his right to purchase from others. Texas 
Co. v. Pensacola Maritime Corp., 279 Fed. 19 (C. C. A. 5th, 1922); ef. 
Ramey Lumber Co. v. Schroeder Lumber Co., 237 Fed. 39 (C. C. A. 7th, 
1916); Burgess Sulphite Fibre Co. v. Broomfield, 180 Mass. 283, 62 N. E. 367 
(1902); 1 WiLtiston, Contracts (1920) § 104. Hence the decision in the 
instant case could not be supported had the entire factual situation been 
known to the seller. The court, however, found an implied representation 
that the buyer was engaged in an enterprise requiring ice daily for the stipu- 
lated period. The falsity of the representation should not prevent the forma- 
tion of a valid contract, as the court seems to imply, but it should give the 
seller a right to rescind, or to regard the plaintiff’s failure to give orders in 
accordance with the representation as a breach of contract, justifying its 
refusal to perform. 


CopyrIGHTS — INFRINGEMENT — HIRER’s LIABILITY FOR INFRINGEMENT BY 
INDEPENDENT CoNnTRACTOR.—An orchestra hired by the defendant, who 
operated a public dance hall, infringed the copyright of the plaintiff to several 
musical compositions. The plaintiff obtained a decree granting an injunction 
and assessing damages. The defendant appealed, contending that, since he 
had no control over the selection or playing of the pieces by the orchestra, 
the organization was an independent contractor. Held, that the fact that the 
orchestra was an independent contractor constitutes no defense, since the 
music was played for the defendant’s profit. Decree affirmed. Dreamland 
Ball “sans Inc. v. Shapiro, Bernstein & Co., 36 F.(2d) 354 (C. C. A. 7th, 
1929). 

The relevant provisions of the Copyright Act offer no indication of the 
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construction taken by the court. Section 1 grants the owner of the copyright 
“the exclusive right ...to perform the copyrighted work publicly for 
profit ”; § 25 imposes liability for damages “if any person shall infringe. . . .” 
35 STAT. 1075, 1081 (1909), 17 U.S. C. §§ 1(e), 25 (1926). Yet the present 
decision represents unanimous, though scanty, opinion. Harms v. Cohen, 
279 Fed. 276 (E. D. Pa. 1922); Irving Berlin, Inc. v. Daigle, 26 F.(2d) 149 
(E. D. La. 1928), rev’d on another ground, 31 id. 832 (C. C. A. 5th, 1929); 
see Witmark & Sons v. Pastime Amusement Co., 298 Fed. 470, 475 (E. D. 
S. C. 1924), aff'd, 2 F.(2d) 1020 (C. C. A. 4th, 1924); Performing Right Soc. 
v. Mitchell, [1924] 1 K. B. 762, 773; Performing Soc. v. Bradford Corp., 
MacGillivray’s Cop. Cas. 1917-23, at 309 (K. B. 1920). It is worthy of 
note that the cases cited in the American decisions under consideration either 
involve infringement by servants or are not in point. Performing Right Soc. 
v. Thompson, 34 T. L. R. 351 (1918) (point not decided); Monaghan v. 
Taylor, 2 T. L. R. 685 (1886); Marsh v. Conquest, 17 C. B. (N.s.) 418 
(1864) (different statute); Trow v. Boyd, 97 Fed. 586 (C. C. S. D. N. Y. 
1899). The doctrine now created has no warrant in the common law of 
vicarious liability. It has indeed been suggested that a principal cannot 
contract so as to avoid liability, when the act authorized may involve 
liability without fault. See CLERK AND LINDSELL, Torts (8th ed. 1929) 
89 et seq.; cf. Bower v. Peate, 1 Q. B. D. 321 (1876); (1921) 34 Harv. L. 
Rev. 551. And the infringement of a copyright is such an act. Heim v. 
Harris, 183 Fed. 107 (C. C. A. 2d, 1910); Altman v. New Haven Union Co., 
254 Fed. 113 (D. Conn. 1918). But a simple direction to play music does not 
request the performance of unlicensed pieces. Yet this is the language of 
the decisions. See Harms v. Cohen, supra, at 278; Irving Berlin, Inc. v. 
Daigle, supra, at 150. Their true basis may well be that the reasonable 
inference from the facts, despite the plea in each case, was that the relation 
of master and servant did exist. An English court has so held as a matter 
of law. Performing Right Soc. v. Mitchell, supra. And it may well be urged 
that a contrary decision would afford too convenient a defense where the 
performance is for the defendant’s profit. Cf. Holmes, Agency (1891) 5 
Harv. L. REv. 1, 15. 


CorRPORATIONS — CAPITAL, STOCK, AND DIvIDENDS — CUMULATION OF DiVvI- 
DENDS ON NON-CUMULATIVE PREFERRED Stock. — The plaintiffs were hold- 
ers of class A non-cumulative, profit-sharing preferred stock in the defendant 
corporation. From 1915 to 1926, $16,000,000 of net earnings which might 
have been used for dividends were expended instead for improvements to the 
road. In 1927, the directors proposed to declare dividends on junior pre- 
ferred and common stock, after paying only the current dividend on the 
class A stock. The plaintiffs brought a bill to enjoin the directors from pay- 
ing dividends on junior issues until the class A stock was paid dividends for 
prior years in which there had been net earnings available for their pay- 
ment. A decree dismissing the bill was reversed. 30 F.(2d) 260 (C. C. A. 2d, 
1929). The Supreme Court granted a writ of certiorari. Held, that, under 
the circumstances, since the profits for the past years were justifiably applied 
to capital improvements, the claims for those years cannot now be asserted. 
Decree reversed. Wabash Ry. v. Barclay, 280 U.S. 197 (1930). 

This decision brings to a close the first chapter of a controversy that has 
been engaging the attention of legal periodicals for several years. See Berle, 
Non-Cumulative Preferred Stock (1923) 23 Cov. L. Rev. 358; BERLE, 
STUDIES IN THE LAW oF CORPORATION FINANCE (1928) c. 5; Notes (1927) 27 
Cor. L. REv. 53; (1929) 42 Harv. L. Rev. 805; (1926) 74 U. or Pa. L. Rev. 
605; (1925) 34 YALE L. J. 657. In 1923, it was suggested that non-cumula- 
tive preferred stock was ordinarily entitled to dividends on past earnings 
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which had been converted into capital. See Berle, supra. The Court, in 
sweeping language, seems to deny this theory of a dividend credit, but the 
actual holding does not necessarily go to that extreme. Where the preferred 
stock is profit-sharing, as in the principal case, there is less reason for the ap- 
plication of the dividend credit theory. And if the establishment of a divi- 
dend credit requires a tracing of the precise fund, the holding of the instant 
case may, perhaps, not apply where there has been a reconversion of the 
accumulated capital into surplus. See L. Hand, J., dissenting, in Barclay v. 
Wabash Ry., 30 F.(2d) 260, 267 (C. C. A. 2d, 1929); cf. Day v. United States 
Cast Iron Pipe & Foundry Co., 95 N. J. Eq. 389, 123 Atl. 546 (1924), aff'd, 96 
N. J. Eq. 736, 126 Atl. 302 (1926); Norwich Water Co. v. Southern Ry., 11 
Va. L. Reg. (N.s.) 203 (City Ct. Richmond 1925). Even if the decision stands 
for the broad proposition that non-cumulative preferred stock is entitled to 
dividends only out of current earnings, it is not necessarily inconsistent with 
former cases which held that directors could not be enjoined from making a 
voluntary payment to non-cumulative preferred stock out of past earnings. 
Cf. Collins v. Portland Elec. Power Co., 12 F.(2d) 671 (C. C. A. oth, 1926); 
Bassett v. United States Cast Iron Pipe & Foundry Co., 75 N. J. Eq. 539, 73 
Atl. 514 (1909); Day v. United States Cast Iron Pipe & Foundry Co., supra. 
In the principal case, moreover, the control of the corporation seems to have 
been in the class A stock, so that the danger of abuse of power by the direc- 
tors was not acute. The Court intimated that a contrary result might be 
reached if the preferred stockholders could prove a breach of duty by the 
directors. 


CORPORATIONS — CORPORATE POWERS AND THEIR EXERCISE — ENFORCE- 
MENT AGAINST CREDITORS’ COMMITTEE OF CORPORATION’S CONTRACT TO PuR- 
CHASE Its Own Stock. — Under the authority of a resolution of the board 
of directors, of which A and B were members, the X corporation contracted 
to purchase the plaintiffs common stock, payment to be made over an ex- 
tended period. A sufficient surplus existed at the time of the contract, but 
before full payment had been made, the surplus disappeared. A creditors’ 
committee took over the management and control, sold the corporation’s 
assets, and procured a transfer to the buyer of all the stock, including that 
purchased from the plaintiff. All creditors’ claims were paid, except that of 
the plaintiff, and those of A and B for salary which had become due since 
the purchase of the plaintiff’s stock. The plaintiff sued to have his claim 
adjudged valid and entitled to share pro rata in the assets remaining in the 
hands of the committee. A statute provided that “a director of a stock 
corporation, who concurs in any vote or act of the directors of such corpora- 
tion, or any of them, by which it is intended . . . to apply any portion of 
the funds of such corporation, except surplus profits, directly or indirectly, 
to the purchase of shares of its own stock, is guilty of a misdemeanor.” N. Y. 
PENAL Law (1924) § 664. From a judgment for the plaintiff, the defendant 
appealed. Held, that although the plaintiff’s claim would not have been en- 
forced against the corporation, since it had no surplus, it is enforceable 
against the creditors’ committee; and the holders of subsequent salary claims 
cannot object. Judgment affirmed. Cross v. Beguelin, 252 N. Y. 262, 169 
N. E. 378 (1920). 

A corporation’s contract to purchase its own stock, though valid in its in- 
ception, cannot be enforced unless a surplus exists when payment is due. 
In re Fechheimer Fischel Co., 212 Fed. 357 (C. C. A. 2d, 1914); see Richards 
v. Weiner Co., 207 N. Y. 59, 65, 100 N. E. 592, 593 (1912); 2 Coox, Corpo- 
RATIONS (8th ed. 1923) § 311; Note (1928) 26 Micu. L. REv. 790. Where 
only subsequent creditors, who became such with knowledge of the transac- 
tion, are concerned, many courts allow the purchase to be completed, though 
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there be no surplus. First Trust Co. v. Illinois Cent. R. R., 256 Fed. 830 
(C. C. A. 8th, 1919); cf. Sanford v. First Nat. Bank, 238 Fed. 298 (C. C. A. 
8th, 1917). But cf. Coleman v. Tepel, 230 Fed. 63, 70 (C. C. A. 3d, 1916). 
It may be argued, for the same reason, that the salary claimants are not within 
the scope of the statute’s protection. Cross v. Beguelin, 226 App. Div. 340, 
235 N. Y. Supp. 336 (1929). But cf. Grasselli Chem. Co. v. Aetna Explosive 
Co., Inc., 258 Fed. 66 (S. D. N. Y. 1918). And in the absence of any attempt 
to evade the statute, the fact that payment was not to be made by the direc- 
tors nor from strictly corporate funds would seem to render its prohibition 
inapplicable. Nevertheless, the principal case is in apparent conflict with the 
same court’s recent decision that the corporation cannot obtain specific per- 
formance of such a contract, because its “ illusory ” promise is not considera- 
tion. Topken, Loring & Schwartz, Inc. v. Schwartz, 249 N. Y. 206, 163 N. E. 
735 (1928), (1929) 42 Harv. L. Rev. 829. If the contract is not binding, 
it cannot be the basis of a valid claim, even though creditors would not be 
prejudiced. The court in the instant case did not mention the Topken case in 
this regard, nor did it base recovery on principles of quasi-contract. This 
would seem to indicate that the earlier decision has been pared down to a 
holding that equity will not grant the corporation specific performance against 
a stockholder who has received nothing but a promise which he may not be 
able to enforce. Such an explanation would permit the stockholder to get 
relief under the proper circumstances, since his defense of unfairness could 
not be used by the corporation. 


CoRPORATIONS — DISREGARDING CORPORATE FICTION — SALE OF STOCK OF 
LEssEE CORPORATION AS BAR TO LANDLORD’s RIGHT TO REFORM LEASE. — The 
plaintiff leased a hotel to the defendant corporation, of which H and W were 
the officers and virtually the sole stockholders. The lease provided for for- 
feiture upon the breach of any covenant by the lessee. A covenant that H 
and W would manage the hotel throughout the term was omitted from the 
lease by mutual mistake. H and W thereafter sold their stock, and turned 
over the management of the hotel to X, who had no notice of the omission in 
the lease. The plaintiff brought suit to reform the lease so as to include the 
omitted covenant, and to cancel the lease for breach of that covenant. From 
a judgment for the defendant, the plaintiff appealed. Held, that since X is 
an innocent purchaser of the stock, the lease will not be reformed. Judgment 
affirmed. Marchman v. McCoy Hotel Operating Co., 21 S. W.(2d) 552 (Tex. 
Civ. App. 1929). 

Since H and W had knowledge of the mistake when they accepted the lease 
as agents for the corporation, the corporation was bound by their knowledge, 
and the plaintiff could have obtained reformation at that time. Treat v. 
Schmidt, 69 Colo. 190, 193 Pac. 666 (1920); cf. Evans v. Stapleton, 201 Ky. 
716, 258 S. W. 205 (1924); BALLANTINE, CORPORATIONS (1°77) 353; 2 
Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) 1741. And though its 
stock had completely changed hands, the corporation remained the same. A 
court of equity may refuse to reform an instrument for mistake where the 
property rights of third parties acquired in good faith and for value would 
be affected. Wixon v. Wixon, 76 Colo. 392, 232 Pac. 665 (1925); Jeselsohn 
v. Park Trust Co., 241 Mass. 388, 135 N. E. 315 (1922); 3 WILLISTON, Con- 
TRACTS (1920) 2746. But a purchaser of stock acquires only an interest in 
the nature of a chose in action against the corporation, and cannot be regarded 
as a bona fide purchaser of an interest in its property. Buffalo Loan Co. v. 
Medina Gas & Elec. Light Co., 162 N. Y. 67, 56 N. E. 505 (1900); Button v. 
Hoffman, 61 Wis. 20, 20 N. W. 667 (1884); (1924) 8 Minn. L. Rev. 251; 
BALLANTINE, CORPORATIONS 21. By looking behind the corporate entity, X 
could be regarded as in substance an assignee of the lease, against whom 
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reformation could not be had. Cf. WoRMSER, THE DISREGARD OF THE Cor- 
PORATE FICTION (1927) 23. But the case can be explained without resorting 
to that device. The usual purchaser of stock does not inquire extensively 
into, and therefore does not rely upon, specific rights and obligations of 
the corporation. But since X, in the instant case, clearly did rely upon the 
apparent terms of the lease, equity may refuse relief which will injure him, 
even though he was not a bona fide purchaser for value. Tabor v. Cilley, 53 
Vt. 487 (1881); cf. Stewart Oil Co. v. Bryant, 153 Ark. 432, 243 S. W. 811 
(1922); (1926) 39 Harv. L. Rev. 652; (1918) 31 Harv. L. Rev. 894; Can- 
field, Scope of the Corporate Entity Theory (1917) 17 Cou. L. REv. 128. 


DAMAGES — MEASURE OF DAMAGES: TorTS — SUIT ON THEORY OF QUASI- 
Contract.—In an action for the price of merchandise, the defendant 
counterclaimed for the conversion of a mining machine, alleging that the 
value of the machine to him was $10,000, and expressly waiving the tort. 
The machine had been imported to Alaska from San Francisco at a cost of 
$3,000, including transportation, and was taken by the plaintiff from a place 
near the defendant’s mine. Subsequently the plaintiff sold it for $550. The 
lower court, trying the facts, found that the machine was worth $8,000 to the 
defendant, and rendered judgment for that amount plus interest and minus 
the amount of the plaintiff’s claim. The plaintiff appealed. Held, that, since 
the theory of the counterclaim is quasi-contractual, the measure of damages 
is not the machine’s special value to the defendant, but its value in the nearest 
market, less the cost of transportation thereto. Judgment reversed. Felder 
v. Reeth, 34 F.(2d) 744 (C. C. A. oth, 1929). 

The convenient common law fiction that one whose chattel was converted 
might waive the tort and sue in assumpsit for goods sold and delivered, has 
been retained under the codes, particularly for purposes of counterclaim. 
Challis v. Wylie, 35 Kan. 506, 11 Pac. 438 (1886); see Pomeroy, CopDE 
RemepieEs (sth ed. 1929) § 677. Ordinarily the amount of damages is the 
same by either theory, for the value of the chattel is the measure both of 
the owner’s loss and of the converter’s unjust enrichment. Moore v. Richard- 
son, 68 N. J. L. 305, 53 Atl. 1032 (1903); Board of Comm’rs v. Trees, 12 Ind. 
App. 479, 40 N. E. 535 (1805); see 2 SEDGwicK, DAMAGES (oth ed. 1912) 
§ 654. In the present situation, the court’s refusal to consider the special 
value to the defendant in measuring the plaintiff’s unjust enrichment seems 
logically correct. As some writers have suggested, however, actions of as- 
sumpsit where a tort is waived are really actions of damages for the tort. 
See Corbin, Waiver of Tort and Suit in Assumpsit (1910) 19 YALE L. J. 221, 
243; cf. Woopwarp, Quasi-Contracts (1913) §270. That being so, the 
fiction of a sale to the converter should be dropped where there are no forms 
of action. See KEENER, Quasi-ConTRACTS (1893) 160. And, the factual 
situation showing a tort, damages should be given as for a tort. Nor should 
this conclusion be precluded by an act restricting counterclaims to actions 
arising on contract. The historical scope of the action of assumpsit may still 
be considered, to permit a broad construction of the statute. See Corbin, 
supra, at 246; cf. Ingram v. United States, 32 Ct. Cl. 147, 161 (1897). 


Divorce — PRocEEDINGS AND RELIEF — CONSTITUTIONALITY OF STATUTE 
MAKING ENTRY oF FinaL DecrEE MANDATORY ON MOTION oF GUILTY 
Party. — In an action for divorce, W was awarded findings of fact and conclu- 
sions of law. A statute provided that “if the findings of fact and conclusions 
of law have not been set aside within six months from the day on which they 
were filed . . . the court shall grant a divorce to the party thereto entitled 
upon the application or motion of either party ...” 2 Coro. ANN. Strat. 
(Mills, 1927) §2250. After the termination of the six-month period, on 
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motion of H and over the express objection of W, a final decree of divorce 
was awarded. W appealed. Held, that the statute is unconstitutional as an 
encroachment by the legislative branch of the government upon the judi- 
ciary’s right to regulate matters of equity procedure. Judgment reversed. 
Walton v. Walton, 278 Pac. 780 (Colo. 1929). 

The direction of the court’s attack upon the statute seems fundamentally 
unsound. Essentially the statute enacts, not a procedural regulation, but a 
rule of substantive law. Absolute divorce is purely a statutory creation. See 
Cotter v. Cotter, 225 Fed. 471, 473 (C. C. A. oth, 1915); Outlaw v. Outlaw, 
118 Md. 498, 500, 84 Atl. 383, 384 (1912); 2 SCHOULER, MARRIAGE, Divorce, 
SEPARATION AND Domestic RELATIONS (6th ed. 1921) §§ 1460, 1466. But 
see Stebbins v. Anthony, 5 Colo. 348, 349-50 (1880) (statute in fact exist- 
ent). In recognition of the public interest in fostering the marital status, the 
practice of granting a final decree immediately upon termination of the trial 
has been replaced in many jurisdictions by an interlocutory decree which 
affords a period for reconciliation. See Olson v. Superior Court, 175 Cal. 250, 
252, 165 Pac. 706, 707 (1917); 2 SCHOULER, op. cit. supra, § 1738. There- 
after, the defendant may normally demand that the plaintiff accept either a 
final decree or the dismissal of the interlocutory one. Mattson v. Mattson, 85 
N. J. Eq. 454, 97 Atl. 40 (1915); Bishop v. Bishop, 82 Misc. 676, 144 N. Y. 
Supp. 143 (1913). And in jurisdictions which permit the final decree to be 
rendered upon motion of either party, it may be granted against the express 
objection of the plaintiff. Greenwood v. Greenwood, 282 Pac. 433 (Cal. App. 
1929); Ellerbusch v. Kogel, 108 La. 51, 32 So. 191 (1902); Bigelow v. Bige- 
low, 108 Mass. 38 (1871). The Colorado act makes the grant of the final de- 
cree mandatory. It thereby leaves the court no opportunity to withhold such 
decree in case the parties had been reconciled during the interlocutory 
period, a circumstance in which, under a permissive statute, the decree would 
be refused on grounds of public policy. Olson v. Superior Court, supra; Cary 
v. Cary, 144 App. Div. 846, 129 N. Y. Supp. 444 (1911). But, whether the 
Colorado statute be blamable on legislative inadvertence or on an intent to 
nullify the usual effect of a futile reconciliation, its purported impolicy can- 
not make it unconstitutional. Even statutes authorizing divorce on original 
suit by the guilty spouse have been upheld. Best v. Best, 218 Ky. 648, 291 
S. W. 1032 (1927); Hava v. Chavigny, 143 La. 365, 78 So. 594 (1918); Cooke 
v. Cooke, 164 N. C. 272, 80 S. E. 178 (1913). But cf. Pierce v. Pierce, 120 
Wash. 411, 208 Pac. 49 (1922). 


Equity — EXERCISE OF JURISDICTION: DISCRETION — DEFENDANT’S Con- 
SENT TO BILL TO Quiet TITLE AS GROUND FOR ENJOINING PENDING ACTION 
oF EJECTMENT.— The plaintiff and defendant owned contiguous tracts of 
land. The defendant, claiming ownership of a strip of sixteen feet in the 
plaintiff’s possession, brought an action of ejectment. The plaintiff there- 
after filed a bill in equity to quiet title, remove a cloud on title, and enjoin 
defendant’s prosecution of the action at law. Counsel agreed in open court 
that the matter might be fully determined in the equity suit. The lower court 
took jurisdiction of the controversy, and, after lengthy hearings, rendered 
a decree quieting the plaintiff’s title. The defendant appealed, without con- 
testing the lower court’s jurisdiction. The appellate court ordered additional 
briefs on the question of jurisdiction, and heard argument thereon. The de- 
cree was affirmed by a divided court. Lamberton v. Pawloski, 227 N. W. 801 
(Mich. 1929). 

Equity will not take jurisdiction to remove a cloud on title when the ad- 
verse claim is purely verbal. Parker v. Shannon, 121 Ill. 452, 13 N. E. 155 
(1887); (1927) 12 Minn. L. Rev. 80. But a statutory suit to quiet title 
may be maintained against an oral claimant, Castro v, Barry, 79 Cal. 443, 
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21 Pac. 946 (1889); see 5 Pomeroy, Equity JURISPRUDENCE (4th ed. 1918) 
§ 2161. And relief has been granted in analogous situations, even though an 
action was pending at law, on the theory that the plaintiff’s legal remedy 
would be inadequate if the defendant failed to prosecute that action to 
judgment. Langstraat v. Nelson, 40 Fed. 783 (C. C. N. D. Iowa 1889); 
Mactavish v. Kent Circuit Judge, 122 Mich. 242, 80 N. W. 1086 (1899) 
(cancellation for fraud); Metler’s Adm’rs v. Metler, 18 N. J. Eq. 270 
(1867), afd, 19 id. 457 (1867) (cancellation for lack of consideration) ; 
see 2 Ames, Cases IN Equity JuRISDICTION (1904) 116n. Contra: Grand 
Chute v. Winegar, 15 Wall. 373 (U. S. 1872); Normant v. Eureka Co., 98 
Ala. 181, 12 So. 454 (1892); see Note (1908) 12 L. R. A. (Ns.) 49, 65. 
But this reasoning is open to question: the legal remedy is adequate until 
that contingency occurs. See (1920) 20 Cor. L. Rev. 487. Adequacy of 
legal remedy, however, does not necessarily eliminate equitable jurisdiction. 
See Peck v. School Dist., 21 Wis. 516, 522 (1867); 1 PoMEROY, op. cit. supra, 
§ 130. Equity had jurisdiction over the general subject matter of the suit. 
Micu. Comp. Laws (Cahill, 1915) §12302(4). But cf. Maxwell v. Frazier, 
52 Ore. 183, 96 Pac. 548 (1908); see Carpenter v. Dennison, 208 Mich. 441, 
447, 175 N. W. 419, 420 (1919). A decree, once given, would therefore 
not be subject to collateral attack. Smith v. McClure, 257 Pa. 168, tor Atl. 
347 (1917); see Curtiss v. Brown, 29 Ill. 201, 231 (1862). And a defend- 
ant’s failure to take objection in the lower court may prevent raising the 
question of adequacy of legal remedy on appeal.. Stout v. Cook, 41 Ill. 447 
(1866); Creely v. Bay State Brick Co., 103 Mass. 514 (1870); Barber v. 
Bailey, 86 Vt. 219, 84 Atl. 608 (1912); see Reynes v. Dumont, 130 U. S. 
354, 395 (1888); (1926) 25 Micuw. L. Rev. 196; (1926) 36 YALE L. J. 143. 
Contra: Lewis v. Cocks, 23 Wall. 466 (U. S. 1874) (objection taken by 
appellate court sua sponte); Denison v. Keck, 13 F.(2d) 384 (C. C. A. 8th, 
1926) (same). This view has the advantage of allowing flexibility. Nor 
will it overburden courts of equity, for they may still refuse to exercise 
their jurisdiction, and ordinarily should do so. Kenney v. Consumers’ Gas 
Co., 142 Mass. 417, 8 N. E. 138 (1886); Hoagland v. Supreme Council, 70 
N. J. Eq. 607, 61 Atl. 982 (1905); cf. Byrne v. Brown, 40 Fla. 109, 23 So. 
877 (1898); (1908) 21 Harv. L. Rev. 368. But in the instant case, the 
expense already incurred by the parties, and their willingness to have the 
controversy concluded, make the court’s refusal to reverse seem proper. 


FuTurE INTERESTS — PossIBILITY OF REVERTER — TIME OF VESTING. — H 
conveyed land to a trustee for the sole use of W, his wife, “ but whereas, 
should . . . [W] die and leave no living issue by her present husband, then 
the above described property shall revert and be vested in . . . [H] or his 
heirs.” H died childless in 1878, leaving W and several collateral heirs sur- 
viving. These heirs, by two deeds of 1878 and 1882, conveyed all their inter- 
est to W. W died in 1925. Plaintiff, an heir of H in 1925, seeks to have the 
deeds of 1878 and 1882 set aside as clouds upon the title, and to have the 
property partitioned among the heirs of H living at the death of W. After a 
decree overruling a demurrer to the bill, the case was certified to the supreme 
court of appeals. Held, that the interest of H under the conveyance was a 
possibility of reverter, which, ten months after his death without child born 
to W, became vested in his then heirs, and that the conveyance by them to W 
was therefore effectual to give her an absolute fee simple. Decree reversed. 
Burche v. Neal, 149 S. E. 611 (W. Va. 1929). 

It has been stated that possibilities of reverter are vested interests. See 
Gray, Rute Acatnst Perpeturties (3d ed. 1915) § 113, n.3. The rule 
against perpetuities, it is true, does not apply to them. First Universalist Soc. 
v. Boland, 155 Mass. 171, 29 N. E. 524 (1892); see GRAY, op. cit. supra, 
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§ 312. But since the possibility that the land will revert to the grantor is 
dependent upon an event which may never happen, they seem to be contingent 
in nature. See Vance, Rights of Reverter and the Statute Quia Emptores 
(1927) 36 YALE L. J. 593, 601-02; cf. Powell, Determinable Fees (1923) 23 
Cot. L. REv. 207, 233; Chandler v. Jamaica Pond Aqueduct Corp., 125 Mass. 
544 (1878). If the possibility of reverter is not considered vested as a re- 
versionary interest at the time of the conveyance, it is difficult to see wherein 
it differs, for purposes of vesting, from executory interests after a fee, which 
do not vest before coming into possession, although their enjoyment may 
become certain before then. See KALEs, Future INTERESTS (2d ed. 1920) 
§ 482. The release of a possibility of reverter should be effective, however, 
whether it is vested or not. Brill v. Lynn, 207 Ky. 757, 270 S. W. 20 (1925). 
In any event, the limitation in the instant case does not seem apt for the 
creation of a determinable fee, since its substance is not temporal, but condi- 
tional. See Freeholders of the County of Cumberland v. Buck, 79 N. J. Eq. 
472, 475-76, 82 Atl. 418, 420 (1912); Zane, Determinable Fees in American 
Jurisdictions (1904) 17 Harv. L. REv. 297, 311, 313. The court could have 
reached the same result by the sounder method of construing the limitation 
as giving the wife a fee simple, subject to a shifting use back to the grantor 
and his heirs. This could be released. KAtes, CASES ON FUTURE INTERESTS 
(1917) 185, n.43. Or it might have construed it as creating a life estate, 
with a contingent remainder in fee by implication to the children, and a 
vested reversion in the grantor. See Zane, supra, at 305. 


INCOME TAXES — DEDUCTIONS — OBSOLESCENCE OF Goop WILL DUE TO 
NATIONAL PROHIBITION. — The Revenue Act of 1918 provided that there 
should be allowed as deductions from gross income “a reasonable allowance 
for the exhaustion, wear and tear of property used in the trade or business, 
including a reasonable allowance for obsolescence.” Revenue Act of 1918, 
§ 234(a)(7), 40 Stat. 1078 (1918). The plaintiff, a brewing company, in 
computing its income tax for 1918, claimed a deduction for the obsolescence 
of its good will due to the imminence of national prohibition. The deduction 
was disallowed, and the tax paid, whereupon the plaintiff brought suit to 
recover the amount protested. A judgment for the defendant was reversed on 
appeal. The Supreme Court granted a writ of certiorari. Held, that Congress 
could not have intended to allow partial compensation for the extinction of a 
noxious business, through abatement of taxes otherwise due. Judgment re- 
versed. Clarke v. Haberle Crystal Springs Brewing Co., 50 Sup. Ct. 155 
(1930). 

“ Obsolescence ” of property is loss of economic usefulness, as distinguished 
from physical exhaustion or “depreciation.” O. 862, 1 Cum. Bull. 127 
(1919); Cote, THE FUNDAMENTALS OF ACCOUNTING (1921) 126; 2 KREBs, 
OUTLINES OF ACCOUNTING (1927) 1005. Good will, unlike patents or intan- 
gibles having a measurable life, is not normally consumed from year to year, 
and therefore neither tax authorities nor accountants sanction the practice of 
writing it off as depreciated. U.S. Treas. Reg. 33, art. 136 (1914); Coxe, 
op. cit. supra, at 368; see (1929) 38 YALE L. J. 829. Where, however, it can 
be ascertained that good will, acquired by capital outlay, will at a definite 
date have lost its economic usefulness, deductions for its decline in value 
would seem no less proper than in the case of tangibles. KLEIN, FEDERAL 
INCOME TAXATION (1929) 631, 659; MONTGOMERY, 1929 INCOME Tax PROCE- 
DURE 333; (1929) 77 U. or Pa. REv. 1028. But by a narrow construction 
of the statute, deductions for obsolescence have been confined to prop- 
erty that is also subject to depreciation. Red Wing Malting Co. v. Will- 
cuts, 15 F.(2d) 626 (C. C. A. 8th, 1926), certiorari denied, 273 U. S. 763 
(1927); Landsberger v. McLaughlin, 26 F.(2d) 77 (C. C. A. oth, 1928); 
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Renziehausen v. Commissioner of Int. Rev., 31 F.(2d) 675 (C. C. A. 3d, 
1929), afd, 50 Sup. Ct. 156 (1930). The Court in the Renziehausen case 
and in the instant case avoided a decision on this point by holding that there 
can be no allowance for obsolescence of a business terminated by law. But 
certainly loss in useful value is the same whether it is caused by a change in 
public taste or by legislation. And tax officials and courts have uniformly 
recognized obsolescence of tangibles due to prohibition. O. 862, 1 Cum. Bull. 
127 (1919); U.S. Treas. Reg. 74, art. 173 (1929); Renziehausen v. Commis- 
sioner of Int. Rev., supra; National Industrial Alcohol Co. v. Commissioner 
of Int. Rev., U. S. Daily, Feb. 12, 1930, at 3466 (D. C. App.). To allow a 
deduction for such a loss is not to compensate for it. The taxpayer is not 
reimbursed; the loss remains, but, like other losses incurred in a legitimate 
business, it is taken into account in computing income. The effect of the 
instant decision is to outlaw the loss as if it resulted from a business originally 
illegal. 


INTERNATIONAL LAW — NATURE AND EXTENT OF SOVEREIGNTY — STATUS 
OF THE CANAL ZONE. — The petitioner carried mail between ports in the 
United States and the Canal Zone. For this service the Postmaster General 
allowed it compensation at the rate prescribed by § 4009 of the Revised Stat- 
utes for service to foreign ports. 17 STAT. 316 (1872). The General Ac- 
counting Office reduced the allowance to the rate prescribed for service be- 
tween domestic ports. The petitioner sued for the difference. The Court of 
Claims decided against it on the ground that the Canal Zone is under United 
States sovereignty. 66 Ct. Cl. 679 (1929). A writ of certiorari was granted 
by the Supreme Court. Held, that ports of the Canal Zone are foreign ports 
for the purposes of the statute. Judgment reversed. Luckenbach S. S. Co. v. 
United States, 280 U. S. 173 (1930). 

A simple test of whether territory is foreign would seem to be to determine 
the sovereignty over it. De Lima v. Bidwell, 182 U.S. 1 (1901); United 
States v. Rice, 4 Wheat. 246 (U.S. 1819); cf. Pearcy v. Stranahan, 205 U. S. 
257 (1907). But cf. Neely v. Henkel, 180 U.S. 109 (1901); Fleming v. Page, 
9 How. 603 (U. S. 1850); Note (1903) 16 Harv. L. Rev. 213. In this case, 
the test is not available, however, for the question of sovereignty has never 
been definitely settled. See Wilson v. Shaw, 25 App. D. C. 510, 514 (1905). 
Since an uncompromising exchange of notes in 1904, neither Panama nor the 
United States has relinquished its claims. Obaldia to Hay, Aug. 11, 1904, U. S. 
For. REL. 1904, at 598; Hay to Obaldia, Oct. 24, 1904, ibid. at 613. The 
treaty of grant, read literally, would seem to reserve at least titular sover- 
eignty to Panama. 33 STAT. 2234 (1903); see Woolsey, The Sovereignty of 
the Panama Canal Zone (1926) 20 Am. J. Int. LAw 117. But the United 
States exercises there virtually all the powers of a sovereign. See Luckenbach 
S. S. Co. v. United States, 66 Ct. Cl. 679, 688 et seq. (1929). Certain ar- 
rangements as to customs, postage stamps, and immigration may appear to 
concede Panamanian claims. Taft Agreement §§ 1, 7, in 3 MALLoy, TREATIES, 
ETC. BETWEEN THE UNITED STATES AND OTHER POWERS (1923) 2758, 2760 
(1904); Exec. Order, Dec. 6, 1904, ibid. at 2763; (both formally abrogated 
by Proclamation, May 28, 1924, 43 STAT. 1952); Exec. Order, Oct. 27, 1925, 
c. 10, Rule 129, Exec. ORDERS RELATING TO THE PANAMA CANAL (Supp. 
No. 10) 382, 396; c. 11, Rules 146, 148, ibid. at 397. But they are as easily 
explained as acts of grace of the United States. See Taft Agreement § 12, 
supra, at 2761. The question remains little more than academic. Neverthe- 
less, cases and opinions reflect inevitable confusion. Macomber & Whyte 
Rope Co. v. United Fruit Co., 225 Ill. App. 286 (1922) (Zone foreign for 
federal Bills of Lading Act); 27 Op. Att’y GEN. 594 (1909) (Zone not United 
States possession for Tariff Act); 5 Dec. Comp. GEN. 647 (1926) (Zone ports 
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foreign for relief of seamen); Wilson v. Shaw, 204 U. S. 24 (1907) (United 
States’ title perfect) ; United States v. Williams, 3 C. Z. 297 (1921) (informa- 
tion to be drawn in name of United States as sovereign) ; 26 Op. Att’y GEN. 
113 (1907); 26 ibid. 376 (1907) (inhabitants entitled to United States pass- 
ports). Some decisions deny the application of constitutional guarantees. 
Canal Zone v. Coulson, 1 C. Z. 50 (1907); Canal Zone v. Mena, 2 C. Z. 170 
(1912); cf. Kaufman & Sons Co. v. Smith, 175 Fed. 887 (D. N. J. 1909). 
But these are not conclusive, since the Zone might be under American sover- 
eignty without being incorporated into the United States. Cf. Balzac v. Porto 
Rico, 258 U. S. 298 (1922); Dorr v. United States, 195 U. S. 138 (1904); 
Francis v. Virgin Islands, 11 F.(2d) 860 (C. C. A. 3d, 1926); Coudert, The 
Evolution of the Doctrine of Territorial Incorporation (1926) 60 Am. L. REv. 
801. Our non-incorporated possessions have been held not to be foreign. 
Fourteen Diamond Rings v. United States, 183 U.S. 176 (1901); De Lima v. 
Bidwell, supra; The Alta, 136 Fed. 513 (C. C. A. oth, 1905). But such deci- 
sions may well be considered as involving merely questions of construction. 
And owing to the peculiar uncertainty as to the Zone’s status, it is obviously 
correct to treat the application of statutes to it as depending on the purpose of 
the particular act. Since one purpose of legislation such as that under con- 
sideration is to promote American shipping, the result reached by the Court 
seems desirable. See 20 Op. Att’y GEN. 98, ror (1891). 


INTERSTATE COMMERCE — EFFECT OF ACTS OF CONGRESS UPON INTERSTATE 
AND INTRASTATE COMMERCE — FEDERAL REGULATION OF INTRASTATE AIR 
TraFrFic. — The petition alleged that the defendant had operated a dirigible 
over the plaintiff’s farm at an altitude of 150 to 200 feet, whereby a team of 
horses had become frightened and injured the plaintiff. The dirigible was 
carrying newspapers from one Ohio town to another. The plaintiff brought 
suit in the federal court, asserting as a basis of federal jurisdiction the de- 
fendant’s violation of the Air Traffic Rules established under the authority 
of the Air Commerce Act. 44 Stat. 569, 575 (1926), 49 U. S. C. Supp. IIl 
§§ 173, 181 (1929). One of the rules declared it unlawful to fly over rural 
territory at an altitude of less than 500 feet. Air Commerce Regulations 
1927, §83. The defendant demurred to the complaint for want of jurisdic- 
tion. Held, that the complaint stated a case under the federal law which 
should not be dismissed on demurrer, but that the plaintiff must ultimately 
prove that the application of the altitude rule to intrastate commerce is 
necessary for the protection of interstate traffic. Demurrer overruled. 
Neiswonger v. Goodyear Tire & Rubber Co., 35 F.(2d) 761 (N. D. Ohio 
1929). 

Constitutional amendment has been suggested.as the only means of at- 
taining national uniformity in aerial navigation rules. See ZottmMAN, LAw 
OF THE AiR (1927) §50; Cuthell, Development of Aviation Laws in the 
United States (1930) 1 Arr L. REv. 86, 88; Bogert, Recent Developments in 
the Law of Aeronautics (1922) 8 Corn. L. Q. 26, 27. But Congress has 
recognized the adequacy of the commerce clause for subjecting interstate air 
traffic to federal control. Air Commerce Act, 44 Stat. 568 (1926), 49 
U. S. C. Supp. IIT § 171 (1929); see 2 WiLLouGHBy, CoNSTITUTIONAL LAw 
OF THE UNITED States (2d ed. 1929) § 569; FrxeL, LAw or AvIATION (1927) 
108; Williams, Developments in Aerial Law (1926) 75 U. oF Pa. L. REv. 
139, 153. And this control may legitimately extend into the realm of in- 
trastate traffic wherever an effect upon interstate commerce can be proved. 
Railroad Comm. of Wis. v. Chicago, B. & Q. R. R., 257 U. S. 563 (1922); 
New York v. United States, 257 U. S. 591 (1922); see ZOLLMAN, op. cit. 
supra, § 51. The Air Traffic Rules are framed for application to all air travel. 
Air Commerce Regulations 1929, § 73. Some support for such general scope 
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is furnished by analogy to the Federal Safety Appliance Acts, which apply 
to all traffic on any railroad which is a highway of interstate commerce. 
32 STAT. 943 (1903), 45 U. S. C. § 8 (1926); Southern Ry. v. United States, 
222 U.S. 20 (1911); Texas & Pac. Ry. v. Rigsby, 241 U.S. 33 (1916). No 
violent stretch of the imagination is required to visualize the whole of the 
nation’s air-space as a highway of interstate traffic. If the Air Traffic Rules 
are sustained im toto on this ground, the defendant’s violation of the alti- 
tude rule will support the plaintiff’s tort action. Texas & Pac. Ry. v. Rigsby, 
supra; cf. Craig v. Boeing Air Transport, Inc., [1929] U.S. Av. R. tor 
(W. D. Wash. 1929). But see FIXxEL, op. cit. supra, at 66. Unless they can 
stand as a codrdinated whole, however, the scope of.particular rules will 
remain to be delineated as cases arise. See HotcHKiss, AVIATION Law (1928) 
§57; Rep. A. B. A. Committee on Aeronautical Law, [1929] U. S. Av. R 
315, 324; Williams, Federal Legislation Concerning Civil Aeronautics (1928) 
76 U. or Pa. L. REv. 798, 811. And it is extremely difficult to discover any 
interference with interstate travel from an intrastate craft flying below the 
legal minimum altitude for interstate ships. 


LIBEL AND SLANDER—AcTS AND Worps ACTIONABLE— DICTATION TO 
STENOGRAPHER AS SLANDER OR LIBEL. — The defendant dictated to his stenog- 
rapher a letter addressed to the plaintiff, accusing him of dishonest dealings. 
In an action for defamation, the defendant relied upon a statute which pro- 
vided that defamation other than by “ words intended to be read ” should not 
be actionable if published on an occasion when it was not likely to injure the 
plaintiff. 1 QUEENSLAND Stat. (1911) 572, § 20. From a judgment for the 
defendant, the plaintiff appealed. Held, that dictation to the typist was not 
publication by “words intended to be read. ” Judgment affirmed. McGavin 
v. Brown, [1929] Queensland W. N. 24. 

The decision is equivalent to a holding that, in the absence of statute, dicta- 
tion to a stenographer of defamatory matter constitutes only a slander, and 
not a libel. This doctrine has some support. Angelini v. Antico, 31 
N. Z. L. R. 841 (1912); Opcers, Lipset AND SLANDER (6th ed. 1929) 135; 
Note (1901) 15 Harv. L. Rev. 230. But since the stenographer must in- 
evitably read the letter in the process of transcribing it, the sounder view 
seems to be that the employer has also caused the publication of a libel. Gam- 
brill v. Schooley, 93 Md. 48, 48 Atl. 730 (1901); Puterbaugh v. Gold Medal 
Furniture Mfg. Co., 7 Ont. L. R. 582 (1904); see Hall v. Geiger, [1929] 
4D.L.R. 420; (1921) 35 Harv. L. Rev. 211. The result of the instant case, 
however, is typical of the willingness of many courts to grasp at straws to 
avoid holding a business man liable for the dictation of defamatory matter. 
Some have resorted to the palpable fiction that there has been no publication 
because the stenographer “has no distinct third party entity.” Cartwright 
Caps Co. v. Fischel, 113 Miss. 359, 74 So. 278 (1917); Wells v. Bellstrat 
Hotel Corp., 212 App. Div. 366, 208 N. Y. Supp. 625 (1925); Freeman v. 
Dayton Scale Co., 19 S. W.(2d) 255 (Tenn. 1929), (1930) 28 Micu. L. Rev. 
348. Contra: Gambrill v. Schooley, supra; Pullman v. Hill, [1891] 1 Q. B. 
524; cf. (1929) 43 Harv. L. Rev. 144. And if the communication of the 
letter to the addressee is privileged, incidental publication to a stenographer 
has been held to be covered by the same privilege. Boxsius v. Goblet Fréres, 
[1894] 1 Q. B. 842; Greenan v. Minneapolis Threshing Mach. Co., [1929] 
4D. L. R. 501; (1907) 20 Harv. L. REv. 500; cf. Globe Furniture Co. v. 
Wright, 265 Fed. 873 (D. C. App. 1920), 18 A. L. R. 776 (1922). For this 
purpose, one court has recently held that even a letter, like that in the instant 
case, to the person defamed, was privileged. Greenan v. M ‘inneapolis Thresh- 
ing Mach. Co., supra. It would be a more frank expression of the judicial 
attitude, however, to say that, whenever a letter is dictated in the ordinary 
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course of business, a qualified privilege exists, based on the triviality of the 
injury and the hardship of a contrary rule. Cf. Note (1919) 4 St. Louis L. 
REV. 42. 


TAXATION — LEvy AND ASSESSMENT— TRUE VALUE OF REALTY RATHER 
THAN ASSESSED VALUE AS MEASURE OF DEDUCTION IN TAXING CAPITAL STOCK. 
—A Mississippi statute taxed banks according to the value of their capital 
stock, surplus, and undivided profits, exclusive of their real estate, which was 
to be taxed as other real estate. Miss. ANN. Cope (Hemingway, 1927) 
§ 8203. The state constitution required that all property be assessed at its 
true value. Muss. Const. §112. The plaintiff bank’s realty was listed on 
the land assessment rolls, however, at less than its true value. In calculating 
the value of its shares, the bank deducted the true value of the realty. The 
board of supervisors contended that the bank might deduct only the assessed 
value, and increased the assessment accordingly. Upon action by the bank, 
the circuit court approved the increase, and the bank appealed. Held, that 
the statute requires the deduction of the true value of the realty, regardless 
of the fact that it is taxed elsewhere at less than its true value. Judgment 
reversed. Bank of Tupelo v. Board of Supervisors, 124 So. 482 (Miss. 1929). 

Taxing statutes which expressly include in the valuation of capital stock 
the true value of realty owned, and permit deduction only of the assessed 
value, are valid. New York v. Barker, 179 U. S. 279 (1900); Smith v. 
Stephens, 173 Ind. 564, 91 N. E. 167 (1910); Citizens’ State Bank v. Board 
of Equalization, 110 Neb. 704, 194 N. W. 796 (1923). That the substantial 
effect of the statute may be to tax the real estate twice is not fatal, for 
unless the state constitution requires, the realty need not be deducted at all. 
See Tennessee v. Whitworth, 117 U.S. 129, 136-37 (1886); cf. People’s Nat. 
Bank v. Marye, 107 Fed. 570 (C. C. E. D. Va. 1901). To avoid double taxa- 
tion, however, courts have construed even statutes making no express provi- 
sion therefor, as requiring the deduction of realty. Hempstead County v. 
Hempstead County Bank, 73 Ark. 515, 84 S. W. 715 (1905); State v. Sim- 
mons, 70 Miss. 485, 12 So. 477 (1893). But a statute simply permitting de- 
duction, without more, has been construed to mean that only the assessed 
value may be deducted. Dennis Appeal, 72 Conn. 369, 44 Atl. 545 (1899). 
But cf. Wheeler v. Board of Comm’rs, 88 Me. 174, 33 Atl. 983 (1895) (only 
assessed value of realty may be included in gross value of stock). This con- 
struction may result, in substance, in taxing the entire property of the cor- 
poration at its true value, provided the rates on realty and on capital stock 
are the same. However, it actually includes in the value of the stock real 
estate which should be taxed separately, and thus taxes the capital stock at 
more than its true value. It seems reasonable, therefore, to leave the real 
estate assessment to be corrected in the ordinary way, rather than to construe 
the statute as taxing realty twice. 


UnFarrR COMPETITION —OWNER’s USE OF REGISTERED TRADE-MARK AS 
Unrair METHOD oF CoMPETITION. — The respondent advertised as radium, 
and sold in interstate commerce, a product which in fact contained no radium. 
The product was sold under the trade-mark “ Kay-Radium,” which the 
respondent had registered with the Commissioner of Patents. The Federal 
Trade Commission Act provides that the Commission shall have power to 
prevent “ unfair methods of competition.” 38 Stat. 719 (1914) as amended, 
15 U. S. C. §45 (1926). The Commission issued an order requiring the 
respondent to cease and desist from using the word “ radium ” in connection 
with the advertisement and sale of his product. The respondent refused to 
comply with this order, and the Commission petitioned for a decree for its 
enforcement. Held, that the owner’s use of the trade-mark, regardless of 
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the fact of registration, was an unfair method of competition. Petition 
granted. Federal Trade Comm. v. Kay, 35 F.(2d) 160 (C. C. A. 7th, 1929). 

Equity has long refused to protect a deceptive trade-mark from infringe- 
ment. Worden v. California Fig Syrup Co., 187 U. S. 516 (1903); Paris 
Medicine Co. v. Hill Co., 102 Fed. 148 (C. C. A. 6th, 1900); see Note (1926) 
35 YALE L. J. 496, 502. This attitude had the unfortunate result of leaving 
two people free to deceive the public instead of one. Cf. Nims, UNFAIR 
CoMPETITION (3d ed. 1929) § 390 et seg. It is now settled, however, that 
the use of deceptive unregistered trade-marks may be enjoined at the instance 
of the Federal Trade Commission as an unfair method of competition. 
Federal Trade Comm. v. Winsted Hosiery Co., 258 U. S. 483 (1922); 
Masland Duraleather Co. v. Federal Trade Comm., 34 F.(2d) 733 (C. C. A. 
3d, 1929); cf. Coffin Redington Co. v. Turner, 46 App. D. C. 449 (1917). 
The mere fact that the owner has registered his trade-mark should make no 
difference. Registration confers no additional substantive rights; it merely 
affords procedural benefits. Waldes v. International Mfrs.’ Agency, 237 Fed. 
502 (S. D. N. Y. 1916); Patton Paint Co. v. Sunset Paint Co., 290 Fed. 326 
(D. C. App. 1923); Schechter, The Rational Basis of Trademark Protection 
(1927) 40 Harv. L. Rev. 813, 833; NIMs, op. cit. supra, §§ 190, 223 et seq. 
The act of 1905 makes registry prima facie evidence of title only. 33 Star. 
728 (1905), 15 U. S. C. $96 (1926); Chapin-Sacks Mfg. Co. v. Hendler 
Creamery Co., 254 Fed. 553 (C. C. A. 4th, 1918); Autoline Oil Co. v. Indian 
Refining Co., 3 F.(2d) 457 (D. Md. 1924). The act of 1920 does not even do 
this. 41 Stat. 533 (1920), 15 U.S.C. § 121 (1926); Rouss v. Winchester Co., 
300 Fed. 706 (C. C. A. 2d, 1924), certiorari denied, 266 U. S. 607 (1924). 
Registry confers no rights as against a prior user of the same mark, who 
never registered it. Amsehl v. Williams, 267 Fed. 9 (C. C. A. 8th, 1920); 
Paris v. Stewart & Sons, 17 F.(2d) 683 (D. C. App. 1927). A descriptive 
word, although registered, is not a valid trade-mark. Jell-Well Dessert Co. 
v. Jell-X-Cell Co., 22 F.(2d) 522 (C. C. A. oth, 1927); No-D-Ka Dentifrice 
Co. v. Kresge Co., 24 F.(2d) 726 (D. Mass. 1928); Nims, op. cit. supra, 
§ 200 et seq.; cf. In re Long Jr. Co., 280 Fed. 975 (D. C. App. 1922); Reo 
Motor Car Co. v. Traffic Motor Truck Corp., 4 F.(2d) 303 (D. C. App. 
1925) (act of 1920). That the respondent’s product contained no radium, 
however, made his trade-mark non-descriptive. Eiseman v. Schiffer, 157 
Fed. 473 (C. C. S. D. N. Y. 1907); cf. Coty v. Le Blume Import Co., 292 
Fed. 264 (S. D. N. Y. 1923); Nims, op. cit. supra, § 206. But this same fact 
made it deceptive. See Nims, op. cit. supra, § 196, n.40; cf. Bennett & Sons 
v. Farmers’ Seed & Gin Co., 288 Fed. 365 (C. C. A. 5th, 1923), certiorari 
denied, 263 U. S. 704 (1923); Caron Corp. v. Conde, 126 Misc. 676, 213 
N. Y. Supp. 735 (1926). But cf. Coca-Cola Co. v. Koke Co. of America, 
254 U.S. 143 (1920). It seems clear that the public are deceived and manu- 
facturers of real radium harmed to an equal degree whether or not the mark 
is registered. Cf. Brougham v. Blanton Mfg. Co., 249 U. S. 495 (1919). 
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A TREATISE ON THE SUBSTANTIVE LAW OF EQUITY JURISPRUDENCE. By 
Fred F. Lawrence. Two volumes. Albany: Matthew Bender & Co. 
1929. pp. clxxxiii, 1-632; xxii, 633-1407. $20.00. 

A perusal of the table of contents of a serious book often gives a surpris- 
ingly accurate knowledge of the value of the text. The application of this 
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rapid test to Mr. Lawrence’s treatise and to its classic predecessor furnishes 
an immediate answer in the negative to the question one naturally asks in 
opening a new work on Equity — will it supersede Pomeroy? The table of 
contents in Pomeroy at once reveals the analytical power of the writer. The 
chapters are grouped in parts under which they naturally belong. The titles 
of the chapters and sections follow each other in the order which one would 
logically expect, and are so worded as to show clearly the interrelations of 
the different topics of the whole subject of Equity. The bones of the skele- 
ton are seen so completely and fit into each other so firmly that one already 
feels the strength and impressiveness of the body of the book. 

Now turn to Mr. Lawrence’s table of contents. The seventy-one chapters 
are not grouped at all. Topics which one would expect to find together are 
separated by hundreds of pages, for instance, “ Specific Performance,” “ Ven- 
dee’s Equitable Title,” and “ Part Performance ”; “‘ Mutual Assent: Mistake ” 
and “ Reformation of Instruments.” The chapter-headings are brief and in 
traditional phrases. There is little to reveal the author’s analysis of the sub- 
ject. Headings which are naturally inclusive of a subject turn out to be only 
partial. Thus the chapter on “ Maxims of Equity ” early in the first volume 
includes only five maxims as against Pomeroy’s twelve; a sixth occupies the 
next chapter, and three others fill separate sections of the second volume. The 
heading “ Torts” is seen to cover only a few torts like unfair competition and 
libel; a chapter on “ Fraud and Undue Influence ” separates it from later sepa- 
rate chapters on other torts. Topics appear out of their natural order. 
“ Building Restrictions ” precedes “ Specific Performance,” and ‘“‘ Mutuality ” 
is even earlier. ‘“ Cloud on Title ” precedes “ Cancellation.” The brevity of 
the treatment of difficult topics is obvious — “ Laches,” eight pages; “ Clean 
Hands,” four pages. In short, the table of contents indicates that Mr. 
Lawrence has not thought his subject nearly through to the bottom. 

Despite this criticism of the arrangement of the topics, their range is wide. 
Practically every important part of Equity receives some attention. Eight 
introductory chapters are followed by a transition chapter, “ Relief in Further- 
ance of Intention,” divided into individual intention (trusts), contractual 
intention, and composite or group intention (corporations). Then come 
twelve chapters on contracts (including mortgages), one on corporations, eight 
on trusts (express, constructive.) Fourteen chapters deal with such isolated 
topics as conversion (by will), liens, vendee’s equitable title, subrogation, 
protection of creditors, priorities, unjust enrichment, benefits received under 
contracts, improvements or betterments, part performance of invalid con- 
tracts, and marshalling. Seven chapters on torts and fraud are succeeded by 
eight on various remedies, declaratory judgments and construction, cloud on 
title, interpleader, cancellation, enforcement of lost instruments, protection 
from injuries inflicted through governmental agency, injunctions against legal 
proceedings, relief from judgments. A chapter on multiplicity is followed by 
six on defenses: laches, estoppel. negligence, set-off, “unclean hands,” “ he 
who seeks equity must do equity.” The next four headings are “ Injunction,” 
“ Receivership,” “ Accounting,” “ Partition,” and the last “ Accident.” 

The adequate treatment of so many topics within the limits of two volumes 
presents serious obstacles. For the most part the author is content to follow 
the fashion in legal treatises, which the reviewer has elsewhere lamented,’ of 





1 Book Review (1917) 30 Harv. L. REv. 300. 
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merely summarizing successive groups of cases. He adds an occasional apt 
quotation from an opinion but furnishes little continuous discussion attempt- 
ing to give the reasons for choice between two lines of authorities, to analyze 
serious difficulties, and to solve them. Indeed, he often fails to realize that 
those difficulties exist. For example, the enforcement of negative covenants 
relating to unique personal services occupies one sentence,? which does not 
suggest the slightest objection to relief or cite one case denying it. The dis- 
cussion on balance of convenience in injunctions against trespass,® also limited 
to one sentence, cites no cases rejecting the doctrine,* and the other pas- 
sages © dealing with the same doctrine, although longer, show no knowledge of 
the conflicting factors stated by Pomeroy® and McClintock.?. The section 
on the limitation of equitable jurisdiction to property rights ® gives cases both 
ways, but fails to consider their scope. Under “ Interpleader,” Mr. Lawrence 
says, “The attitude of the courts is liberal in favor of the remedy.” ® Ap- 
parently he makes this optimistic statement because judges said so in two 
cases cited, but it seems incredible that he could have made it if he had 
thought much about what judges did in dozens of interpleader cases in his 
succeeding footnotes. The inability of the bailee to interplead his bailor and 
a stranger, covered by nine words,!° should have been enough to dispel all 
faith in judicial professions of liberalism. On the other hand, the legislative 
abolition of the unjust bailee tule by the Uniform Bills of Lading Act and the 
Uniform Warehouse Receipts Act is unmentioned. 

Perhaps the explanation of the author’s neglect of problems which have 
perplexed teachers of Equity for years is to be found in the almost total 
absence of references to material in legal periodicals. Except in the discus- 
sion of the nature of Equity, it seems as if Mr. Lawrence had deliberately 
limited his reading to decided cases and avoided everything written about his 
subject by others, at least in law reviews. Contrast the abundant and helpful 
references to such material in Clark’s Equity. 

Here the interesting question arises, whether it is now possible to produce 
a legal treatise on any such immense subject as Equity, without considerable 
use of law reviews and of the books by law teachers on limited topics. Has 
not such a subject become too vast for any single man, however remarkable, 
to work out its principles from judicial decisions only? It is true that the 
law is ultimately made by judges, not by law teachers, but the analysis and 
restatement of the judicial product is a colossal task, and that man is indeed 
audacious who feels himself able to dispense with all that his predecessors 
have done in partially accomplishing it. Certainly, in reading almost any 
topic in Mr. Lawrence’s treatise, one thinks of some law review article which 
raises problems of which the author says nothing. 

This criticism may lay itself open to the retort that law teachers write for 





2 § 294. Cf. Stevens, Involuntary Servitude by Injunction (1921) 6 Corn. 
L. Q. 235. 

3 § 877. 

4 E.g., Pile v. Pedrick, 167 Pa. 296, 31 Atl. 647 (1895). 5 §§ 47, 863. 

6 5 PoMEROy, Equity JURISPRUDENCE (4th ed. 1919) $§ 1922, 1943 et seq., 1966. 

7 McClintock, Discretion to Deny Injunction against Trespass and Nuisance 
(1928) 12 Minn. L. REv. 565. 

8 §53; cf. Pound, Equitable Relief against Defamation and Injuries to Per- 
sonality (1916) 29 Harv. L. Rev. 640. 

9 $924. 7° $ 930. 11 (1919). 
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each other and their students — this is a book for practitioners. But it must 
not be forgotten that a rapidly increasing number of lawyers have been edu- 
cated in law schools to the kind of thinking which is found in law reviews, 
and are consequently likely to find themselves at home in a treatise which 
approaches the cases in the same way, examining alternative views of each 
important problem and discussing every significant aspect of a leading case. 
For the compilation and quotation of opinions such practitioners can go to 
the exhaustive material in digests, encyclopaedias, and series of annotated 
cases. They will prefer something else in treatises. 

Although the last edition of Pomeroy is in most respects superior to Mr. 
Lawrence’s book, it has one definite defect, its date. During the years since 
1919, many new decisions have been rendered which Mr. Lawrence was able 
to collect. His citation of cases is fuller than Clark’s. Practitioners and law 
teachers will find his book useful on this account. Still, the absence of such 
important decisions as New York Life Insurance Co. v. Dunlevy,!* Willing 
v. Chicago Auditorium Ass’n,1* and Truax v. Corrigan 1+ in the United States 
Supreme Court, of Golde Clothes Shop v. Loew’s Buffalo Theatres, Inc.1> and 
Syracuse v. Hogan ** in New York, must warn a lawyer to supplement the 
footnotes from other sources. 

One would like to speak more favorably of this book because once in a 
while the author lets himself go and writes with freshness, untrammelled by 
conventional judicial statements. Thus his chapter on “Equity Acts in 
Personam ” takes much pains to show the little force possessed by this maxim 
today. His views of the nature of Equity are set forth at length with his 
reasons for rejecting other theories. Here he has spent much reflection on 
his material, and has not merely compiled and quoted decisions. It is true 
that his fundamental principle that law deals with wrongs (the defendant’s 
conduct) and equity with injuries (the harm to the plaintiff) seems untenable. 
It would be as easy to turn the distinction the other way, and say that equity 
looks at the defendant’s duty, law at the plaintiff’s right.17 The whole law of 
damages is an attempt to estimate the plaintiff’s loss. But at least Mr. 
Lawrence’s presentation of his theory and his attack on the view of Maitland 
that the definition of Equity is only historical, challenge the reader to differ 
with the author, instead of just looking up the cases in the footnotes. Such 
occasional passages and the excellent choice of quotations from opinions show 
that Mr. Lawrence has the ability to write a better book. 


ZECHARIAH CHAFEE, JR. 
Harvard Law School. 





SELECTED CASES ON THE LAw oF TAXATION. By Henry Rottschaefer. Chi- 
cago: Callaghan and Company. 1929. pp. xviii, 601. $6.00. 


In the spring of 1928 a leading New York lawyer voiced his belief that tax 
questions had lost all spectacular glitter and were well along the way to hum- 





241 U.S. 518 (1916). 

277 U.S. 274 (1928). Mr. Lawrence cites the case in the two courts below. 
257 U.S. 312 (1921). 15 236 N. Y. 465, 141 N. E. 917 (1923). 

234 N. Y. 457, 138 N. E. 406 (1923). 

See WILLISTON, SOME MopERN TENDENCIES IN THE LAw (1929) 135. 
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drum dullness. The great constitutional battles, he said, had been fought. 
Taxpayers faced an era of administrative problems which called for the aid 
of accountants rather than of legal talent. It would have been a fair reply 
that lawyers must explain accountancy to the courts, and find this no con- 
temptible task. But as we now know, the learned counsellor was wrong in his 
fundamental assumption. Even as he spoke, Brooke v. Norfolk} was shaking 
our cocksureness about taxation of intangibles generally and trust funds par- 
ticularly. Safe Deposit & Trust Co. of Baltimore v. Virginia? before long 
accentuated this tremor. Farmers Loan & Trust Co. v. Minnesota* has now 
added a very significant announcement of general policy. And, had the New 
Yorker gazed keenly toward Massachusetts, he might have discerned a dark- 
ling cloud, small as a man’s hand but destined before long to blaze and 
crackle with threats of devastation against state fiscal systems.* It is safe to 
say that taxation will hold a useful and interesting place in law school cur- 
ricula until states and municipalities no longer haul in financial slack at least 
as fast as the Federal Government pays it out. If asked to place that happy 
day, the writer would suggest that it is due about the end of the Greek 
kalends. 

So, on the score of topic alone, this book of Professor Rottschaefer’s would 
necessarily be an important publication. For additional reasons it deserves 
careful and favorable consideration. Few other keels save those of constitu- 
tional lawyers have furrowed the sea of fiscal legislation and decision in quest 
of teaching material. So far as the present reviewer knows, the only available 
modern casebooks ° are those of Professor Beale on taxation at large,® and of 
Professors Beale and Magill on federal taxation.? In the work now reviewed 
we have the first single-volume book presenting with any considerable detail 
decisions relating to both state and national revenue. The cases are signifi- 
cantly modern. In round numbers, they total 150. Nota single one antedates 
1850, and only two antedate 1875. No fewer than 60 fall in the decade 1916— 
1925, and over 30 in the brief period 1926-1929. This is law full of pulsing 
young life. It is greatly to Professor Rottschaefer’s credit that most of his 
cases are not merely youthful but new to classroom use. He prints only 38 
which have already appeared in the Beale-Magill compilations.® 

Of course the very freshness of this book’s content means that every teacher 
who uses it must here or there turn down an empty glass for some old friend. 
Thus, one vainly seeks State Tax on Foreign Held Bonds® and feels the 
absence of that embattled veteran. But no editor can suit every sentiment of 
his whole public, and each teacher may invoke additional matter. Certainly 
any editor is entitled to invoke the principle that for good law teaching 
meritorious discussion is the prime essential, with only secondary importance 
attaching to the precise topic. In this book will be found excellent cases, con- 





1 277 U.S. 27 (1928). 

2 280 U.S. 83 (1929). 

8 280 U.S. 204 (1930). 

4 Macallen Co. v. Massachusetts, 279 U. S. 620 (1920). 

5 See, however, GoopNow, Cases ON THE LAW OF TAXATION (1905). 

6 BEALE, CASES ON TAXATION (1927 ed). 

7 BEALE AND Macrtt, Cases ON FEDERAL TAXATION (1926). 

8 Naturally enough, Professor Rottschaefer’s footnotes refer to a number of the 
Beale-Mazgill cases. 

® 15 Wall. 300 (U. S. 1873). 
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taining good problems well presented. See, for example, The French Republic 
v. Board of Supervisors,!° a decision which elicited too little contemporaneous 
law review comment; !! also Bullen v. Wisconsin,!? with its brilliant passage 
distinguishing evasion from avoidance; and in general the striking material on 
death taxes.1% 

Arrangement of topics and cases seems shrewd and careful. The chapter 
on public purpose !* is good introductory material, and the grouping in a 
single early chapter ‘° of exemptions from all types of taxes commends itself. 
There is a perceptible and easy progress of thought from case to case. For 
purposes of condensation some editorial cuts have been made, usually with 
proper indication.‘ Many footnotes point the way to additional cases. 
Neither in these notes nor in the bibliography with which the volume opens 
are the resources of the law reviews fully exploited. But the editor may have 
wisely avoided a discouraging multiplicity of references. While it is always 
reckless to praise proof-reading before a book has passed the test of classroom 
scrutiny, ordinary perusal discloses few errors.17 

The proportions of the volume as a whole and in its various subdivisions 
raise debatable questions. To the general property tax Professor Rottschaefer 
gives 31 cases and about 137 pages; to inheritance and estate taxes, 36 cases 
and 135 pages; and to income taxes, 34 cases and 142 pages. The chapter on 
franchise and excise taxes presents a sharp contrast. It contains only seven 
cases and 24 pages. This disproportion is startling because excise taxation 
involves burning, immediate, and exceedingly intricate problems. Witness 
Professor T. R. Powell’s sinuous and glittering progress through the labyrinth 
of federal tax decisions; 1* or the comparatively unadorned pages of The 
United States Daily; or the entirely matter-of-fact advance sheets. Professor 
Rottschaefer anticipates this criticism by stating that he purposely omits the 
subjects of (1) reciprocal immunities of state and federal governments and 
(2) immunities from state taxation caused by the commerce clause. His 
reason is that “ these are generally adequately treated in the course in Con- 
stitutional Law.” 29 Will the same students at some time during their law 
school attendance take both courses? Not always. Also, does not the sug- 
gestion call for a break in topical unity? 7° Besides, a teacher of constitu- 





10 200 Ky. 18, 252 S. W. 124 (1923), reprinted at p. 111. 

11 Apparently the only discussion was in (1923) 33 YALE L. J. 208. 

12 240 U.S. 625 (1916), reprinted at p. 331. 

13 P, 251 et seq. 

14 Pp. 15-37. 

15 Pp. 66-113. 

16 On p. 548, however, a substantial omission is concealed. 

17 The only substantial mistake of this kind to catch the reviewer’s attention is 
an omitted line which plays ducks and drakes with the penultimate sentence on 


. 59. 
. sc See Powell, Indirect Encroachment on Federal Authority by the Taxing 
Powers of the States (1918) 31 Harv. L. REv. 321, 572, 721, 932; (1919) 32 id. 
234, 374, 634, 902, and other articles by the same author. 

19 P, 66, n.1. 

20 The answer to this query may be that one would break the topical unity of 
constitutional law by rejecting the suggestion. But the editor fearlessly does so, on 
other points of constitutionality. And his very first case under excise taxes, People 
ex rel. U. S. Aluminum Printing Plate Co. v. Knight, 174 N. Y. 475, 67 N. E. 65 
(1903), reprinted at p. 529, involves one of the two problems which he professes to 
surrender to the teacher of constitutional law. Incidentally, Macallen Co. v. Mas- 
sachusetts, supra note 4, puts this New York case on the anxious seat. 
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tional law grunts and sweats under a wearying intellectual burden. Institute 
at his school an independent taxation course and you tempt him sorely to 
unload thereon responsibility for all constitutional problems respecting excises 
as well as other taxes. It is prodigiously easy to let hard matters fall into 
oblivion between two teaching chairs. Oblivion for this particular matter 
means a more than usually serious lacuna in the heads of fledgling lawyers. 

Some readers will no doubt criticise the chapter on income taxes because 
Professor Rottschaefer consigns to footnotes almost all his cases dealing with 
state laws.24_ He considers the federal opinions superior.22. He also strives 
generally to avoid local statutory entanglements,?* and with this effort the 
present writer has great sympathy. State income taxes have been quite the 
reverse of uniform. Their spread may soon force law schools to consider 
them at length, but for the present we can conscientiously concentrate on the 
nation-wide federal law. Professor Rottschaefer’s treatment of this lacks a 
connected reprint of the statute and no more than hints at the elaborate ad- 
ministrative rulings which mean so much to taxpayers and their lawyers. 
But the omission is scarcely a defect in the casebook. While students must 
get hammered into their heads the idea of learning the way about a long, 
complex piece of legislation, this object may best be accomplished by giving 
each of them the latest statutory text and the latest Treasury regulations, 
both easily obtainable at little expense. These materials tend to obsolesce 
rapidly, and it is unsatisfactory to bind them permanently with comparatively 
durable court decisions. 

Still, the income tax chapter does have shortcomings. The Pollock de- 
cision 25 is not reproduced even in abbreviated form. How, the writer won- 
ders, can young men keep level heads as to development of the federal tax 
without having their feet firmly on this foundation case? More sweeping 
comment is suggested by profuse recent talk about the desirability of ac- 
quainting law students with “ non-judicial material” bearing practically upon 
their work. Sometimes this talk recalls a child crying for the moon. The 
desired “ non-judicial material ” is either inaccessible or impossible to present 
with anything like reasonable compactness. But in the present connection the 
idea appears feasible and sound. A taxation casebook can be illuminated by 
excerpts or references indicating the practical operation of taxes. Reports 
of legislative committees, tax commissioners, and fiscal investigators are avail- 
able with their significant practical inquiries and findings.2® As to the United 
States income tax, material hitherto largely non-judicial is rapidly being 
worked into standard form. The Board of Tax Appeals Reports contain “a 
myriad of monographs on accountancy,” “an invaluable collection of forms, 
especially in the field of confidential agreements,” 7 and general indications of 





21 He reprints only three state income tax cases (pp. 394, 398, and 4or), the 
opinions in two of which are by the United States Supreme Court. 

22 P. iii. 

23 Pp. iii-iv. 

24 See the thumbnail sketches of the Wisconsin, Massachusetts, and New York 
laws in (1923) 32 YALE L. J. 776-77. 

25 Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429 (1895), 158 U. S. 601 
(1895). 
26 See the bibliography in Letanp, THe CLassiriep Property Tax IN THE 
UntirTep STATES (1928) 433-81. 

27 Roperts’ MANUAL TO UNITED STATES Boarp oF Tax APPEALS REPORTS (1930) 
vi, vii. 
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the rose petals wherewith property owners and business men are hopefully 
strewing their hard legislative bed. But Professor Rottschaefer does not re- 
print a single opinion of the Board of Tax Appeals, or even refer to these 
unique reports in his footnotes. 

How significant are the foregoing criticisms? The reviewer fully realizes 
that they spring from his own tentative efforts to block out a casebook, and 
his surrender to the notion that the volume cannot well be less than one 
thousand pages long. Does he merely paraphrase the prize ring and suggest 
that a good big book is better than-a good little one? If so, Professor Rotts- 
chaefer might reply briskly that the merits of mere magnitude will have little 
chance to prove themselves. Few law schools give more than one half-year 
course on taxation, and for thirty classroom hours, plus or minus, 150 cases 
will quite suffice. In fact, the writer believes, and has tried above to indicate 
some of his reasons for believing, that a big book is likely to have qualitative 
as well as quantitative advantages. An instructor using it, even though he 
had time to discuss but selected fractions of its contents, could make this 
discussion tell a more comprehensive and enduring story by reference to the 
adjoining context. In other words, the sweep and swing and spirit of modern 
taxation can be better realized from sampling its manifestations in the large. 
But the point is yet unproved, and we have good reason to thank and praise 
Professor Rottschaefer for a carefully tempered, compact teaching collection. 


J. M. Macutre. 
Harvard Law School. 





TRUSTS AND TRUSTEES. By Jairus Ware Perry. Two volumes. Seventh 
edition by Raymond C. Baldes. Boston: Little, Brown & Co. 1929. 
pp. clxxi, 1729. $20.00. 


The remarkable thing about Mr. Perry’s treatise is that so little of it is the 
work of Mr. Perry. The first edition, published in 1872, was largely taken 
from the English work by Mr. Lewin, of which the fifth edition had recently 
appeared. Perry did, indeed, cite a considerable number of American deci- 
sions, but the text was for the most part extraordinarily like the text of 
Lewin, not only in its arrangement but in the very language used. Two years 
later, Perry published a second edition in two volumes and the additions 
there made constitute his chief contribution to the subject. Since that time 
a number of editors have taken a hand in the matter; these include G. F. 
Choate, Frank Parsons, J. M. Gould, Edwin A. Howes, Jr., and the present 
editor. These editors have to a great extent left the original text unmodified 
but have added to the text and footnotes. The result is that the book is a 
collection of the views of Mr. Lewin, the author, and his editors. There is, 
therefore, a good deal of repetition and there are many contradictory state- 
ments. This is particularly noticeable in the present edition in which what 
were formerly footnotes have now, except for the citations, been inserted in 
the text. The use of brackets, however, puts the reader on notice as to when 
the responsibility is that of the author or earlier editors and when it is that 
of the later editors. The new edition in inserting much of the material in the 
text is more readable than the preceding one, which had two distinct sets of 
footnotes, but perhaps the clarity of the work suffers somewhat, 
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Since Perry’s treatise is the leading American book on the subject of Trusts, 
the appearance of a new edition is a matter of interest to the profession. The 
work of the present editor seems to be as satisfactory as under the circum- 
stances could be expected. He has inserted the recent American cases in their 
appropriate places so far as there are appropriate places in which to insert 
them. It is to be hoped that some day this important subject will receive more 
adequate treatment and that a new book will be written which will deal with it 
in a fresh and scholarly way. Much water has run under the bridge in the 
sixty years since Perry’s treatise first appeared, and it is impossible to keep 
pace with the development of the subject during this time by allocating new 
material to the old sections of the original text. 

AUSTIN WAKEMAN SCOTT. 

Harvard Law School. 





Die RECHTSGRUNDLAGEN DER INTERNATIONALEN KARTELLE. By Dr. Reinhold 
Wolff. Berlin: Carl Heymanns Verlag. 1929. pp. xiv, 182. 


KARTELLRECHTLICHE PROBLEME IM LICHTE DES INTERNATIONALEN RECHTS. 
By Dr. Sandor Kelemen. Berlin: Carl Heymanns Verlag. 1929. pp. viii, 
103. 


International cartels are agreements between the producers of different 
countries concerning the allotment of markets, the fixing of prices, the restric- 
tion of output, the establishment of common sales organizations, and the like. 
Although such agreements were in existence as early as the seventies and 
eighties, it is only in their post-war development that they have become a 
vital factor in world economics. The formation of such powerful cartels as 
the Franco-German potash cartel! or the Continental-European Steel En- 
tente ? has brought about a general realization of their importance, and has 
aroused the interest of American business men, governmental agencies, and 
students of economics.* 

For years international cartels were studied only with regard to their eco- 
nomic effect and significance. The discussion at the World Economic Con- 
ference held in 1927 under the auspices of the League of Nations * has shown, 
however, the importance of the legal aspects involved. The great variance in 
municipal law concerning combinations in restraint of trade, renders their 
actual legal status wholly uncertain. Furthermore, there is a strong trend of 
public opinion demanding the establishment of an international administrative 
control or judicial régime to protect the social interests involved. The prob- 





1 See Hoar, Potash, Significance of Foreign Control and Economic Need of 
Domestic Development, TRADE PROMOTION SER. No. 31 (U. S. Dep’t of Commerce, 
1928). 

2 See Palmer, Origin and Development of the Continental Steel Entente, TrapE 
INFORMATION BULL. No. 484 (U.S. Dep’t of Commerce, 1928). 

3 See Domeratzky, The International Cartel-Movement, TrapE INFORMATION 
Buty. No. 556 (U. S. Dep’t of Commerce, 1928); Notz, Representative Inter- 
national Cartels, Combines and Trusts, TrapE Promotion Ser. No. 81 (U. S. Dep’t 
of Commerce, 1929); Gideonse, /nternational Industrial Agreements, 5 INFORMA- 
tion Service No. 24 (Foreign Pol. Ass’n, 1930) ; Klein, International Cartels (1928) 
6 Foreicn AFFAIRs 448. 

4 See Report and Proceedings of the World Economic Conference, LEAGUE OF 
Nations Doc. C. 356. M, 129. 1927. II, 
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lems de lege lata as well as de lege ferenda require a thorough study of the 
legal structure of the cartels, of the rules of conflict of laws which claim to be 
applied, and of the relevant anti-trust laws of the countries affected. 

With all these problems Dr. Wolff’s book deals, concluding with a 
study of those questions of procedure which arise from the establishment 
of arbitration tribunals by the cartel-agreements, and the enforcement of 
their decisions. Although both the League of Nations ® and the International 
Law Association ® have recently started similar investigations, his is the first 
to appear. This scarcity of juristic material on the legal aspects of cartels 
is the more surprising because legal questions have been very carefully studied 
by the promoters of the more important cartels at their formation.’ The 
practising lawyer as well as the scholar will therefore welcome every attempt 
to ascertain the legal status of the existing organizations. The chief value of 
Dr. Wolff’s work in this respect lies in its revelation of the complicated nature 
of the problems involved as well as the uncertainty of the present state of the 
law, and its analysis of the statutes and cases affecting international cartels. 

Such a volume is naturally less successful than it might have been had pre- 
liminary studies existed. A major criticism is that the analysis of legal struc- 
ture is based on a few cartel-agreements only. Every attempt to determine 
the legal status of cartels in the conflict of laws should begin with a compre- 
hensive survey and analysis of all the available agreements which are or have 
been in existence. Moreover, the author does not clearly distinguish between 
the law as it is and as he thinks it ought to be. Throughout the book there 
is a mixture of statements of rules of law and of solutions of problems which 
the author deems appropriate. This method leads to so doubtful an assump- 
tion as that of the existence of “ some kind of common-law of international 
trade and commerce ” which has as its basis the common views of business 
men.® Nor are the statements with regard to foreign laws always accurate. 
Especially is this true as to American law,® a fault owing evidently to the 
author’s lack of familiarity with the technique of the common law rather than 
to any lack of knowledge of substantive rules. This defect is a frequent one 
in books by both common law and civil law jurists dealing with questions 
which are influenced by both systems of law. It shows the close relationship 
to comparative law of international law both public and private, and suggests 
the necessity that such questions be treated by jurists trained in both systems 
and possessing a dual knowledge of the technique and methods as well as the 
substance of foreign laws.1° 

For all these criticisms, however, Dr. Wolff’s book remains a valuable con- 
tribution toward the clarification of complicated questions. While it must 
be used with caution by the practising lawyer, it may be read with advantage 
by everyone interested in its legal problems from a scientific point of view. 





5 See Report of the Economic Consultative Committee on its First Session, 
LEAGUE oF Nations Doc. C. 217. M. 73. 1928. II, at 15, 16. 

6 See Rep. Tuirty-FirtH Conr. Int. L. Ass’n (Warsaw 1928) 233 et seq. 

7 See Meinhardt, Die Rechtliche Gestaltung internationaler Kartelle, insbesondere 
der Gliihlampenvertrag (1928) 2 ZEITSCHRIFT FUR AUSLANDISCHES UND INTERNA- 
TIONALES PRIVATRECHT 460-73. 

8 P. 309 et seq. 

9 Pp. 24 et seq., 115, 118 et seq., 128, 137 et seq., 147. 

10 See Hug, Der Abbau des Amerikanischen Antitrustrechts (1930) 28 KARTELL- 
RUNDSCHAU No. I, 
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One thing it shows very clearly: that a great deal of research is needed in this 
field and that the problems must be approached from many aspects before 
the legal status of this new type of business organization can be clearly 
ascertained. 

Dr. Kelemen’s book, the first edition of which was published in Hungarian, 
is of quite another character. Anyone expecting from its title a legal investi- 
gation will be greatly disappointed. While Dr. Wolff’s object is one of rea- 
soned and scientific analysis, Dr. Kelemen contents himself with urging cer- 
tain measures for the protection of the economic self-determination of the 
nations.'t In criticizing the discussion at the Warsaw Conference of the 
International Law Association, he points out that an international regulation 
of cartels is greatly needed because their power is endangering the sovereignty 
of small nations.‘ He therefore advocates the enactment by treaty of a so- 
called world anti-trust law which would set forth rules and principles for the 
international supervision of cartels. He further advocates the establish- 
ment of an international economic court (internationales Wirtschaftsgericht) 
to deal with litigation arising under such a law. The already existing munici- 
pal anti-trust laws would be taken as the basis of such a treaty. Its creation 
would not be a difficult task, it is argued, since the law of international com- 
merce (internationales Wirtschaftsrecht) is “already the most important, 
most exact and positive branch of international law.” 1% Everyone who is 
familiar with the structure of international law knows how far this statement 
is from the truth. No such thing exists as a body of law of international com- 
merce, and every effort to build up rules and standards for the economic con- 
duct of nations must face as great or greater difficulties than any other at- 
tempt at international legislation. These obstacles are rooted in the still 
prevailing conception of territorial sovereignty. As far as concerns the spe- 
cific measures urged by Dr. Kelemen, it must be said that they are neither 
new nor convincingly set forth. A number of similar suggestions have already 
been made. The United States Federal Trade Commission in 1919 proposed 
the establishment of an International Trade Commission,!* and the concept 
is not an unfamiliar one in Europe.*® The idea of a world court for trade and 
commerce has also been put forward several times.1® From the point of view 
of protection of the international public and international trade, it may be the 
noble task of every far-sighted leader to advocate those measures again and 
again. But the immediate task of the jurist is scientific research into the 
legal problems involved and the development of studied propositions which 
may serve as a basis for discussion. Dr. Kelemen’s book, written in bom- 





11 P. 98 et seq. 12 P. 29 et seq. 

13 P. 8 et seq. 

14 See ANN. Rep. Fep. TrapE Comm. (1919) 91; Notz anp Harvey, AMERICAN 
ForEIGN TRADE (1921) 161, 313, 388-92. 

15 See REP. OF THE Brit. COMMITTEE ON TRUSTS (1919) 28, 33; 1 First Rep. 
OF THE Roya Brit. Comm. ON Foop Prices (1925) 199; Report and Proceedings 
of the World Economic Conference, supra note 4, passim. See also Oualid, The 
Social Effects of International Industrial Agreements, the Protection of Workers and 
Consumers, Leacue oF Nations Doc. C. E. C. P. 94. 1927; DRUCKSACHEN DES 
DEUTSCHEN REICHSTAGES (1924-1927) Nos. 3082, 3099. 

16 The former chairman of the United States Tariff Commission, Dr. Thomas 
W. Page, last summer proposed at the Williamstown Institute of Politics the organ- 
ization of a special commercial division of the Permanent Court of International 
Justice. See N. Y. Times, Aug. 3, 1929, at 8, 
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bastic style, fulfills neither of these requirements. One is free to publish such 
a book, but it should not be done with a wholly misleading title and in the 
name of the science of law! 
WALTHER Hue. 
Cambridge, Mass. 





ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT. 
Edited by Viktor Bruns and others. Berlin and Leipzig: Walter de 
Gruyter & Co. 1929. Vol. I. pt. 1, pp. xxviii, 657; pt. 2, pp. xvi, 858. 


The appearance of a new journal of international and public law is an 
event of interest and importance for the legal world,1 and doubly so when 
undertaken on as ambitious a scale as the present one. The publication is 
unique in that it is to serve a twofold purpose. While designed as a medium 
for international scholarship, it is at the same time the organ of the /mstitut 
fiir auslandisches Offentliches Recht und Volkerrecht, an organization destined 
to play an increasingly large part in international legal life. Significantly 
enough, the latter function seems to be the more successful of the two, the 
studies appearing under the names of members of the Institute being easily 
the best in the journal. Of particular value is the introductory essay of the 
editor, “ Vdélkerrecht als Rechtsordnung,”’ an attempt to integrate and ra- 
tionalize our present-day positivistic international law, so perilously close to 
lapsing into a disconnected atomism. As a corollary to such a study scruti- 
nizing the very foundations of the legal order may be placed the examination 
of the Lusitania Clause of the Versailles Treaty by Karl Schmid and Ernst 
Schmitz, a work of clarity and thoroughness in the best traditions of German 
scholarship. The articles published in English (five are included) hardly 
rank as high, though “ Theoretical Aspects of the International Responsibility 
of States” by Borchard is a commendable discussion of a series of con- 
troversial problems. Essays on judicial review in the United States and on 
the interallied debts are conceived in a popular and elementary fashion hardly 
in keeping with the extent of European knowledge of these subjects. 

Those indispensable helpmeets of scholarship, indices and tables, are pro- 
vided with unusual lavishness. A further notable feature, the reprint of 
international source-material, covers more than eight hundred pages. Though 
portions of it are perhaps of doubtful value, the collection as a whole should 
prove to be of absorbing interest to American scholars whose access to 
European case law is generally much restricted. While the present journal 
rarely errs in this manner, may it not be asked whether some arrangement 
cannot be reached to eliminate the unnecessary duplication of material in 
international legal publications? ? 

A. H. Fever. 

Berlin, Germany. 





1 Some fourteen periodicals largely devoted to international law are now 
current. They are divided as follows: one each published in Argentina, Belgium, 
Cuba, Great Britain, Italy, Netherlands, Switzerland, and the United States; two 
published in Germany, and four in France. 

2 The decisions of the Permanent Court of International Justice, easily pro- 
curable in the original text at a moderate price, are published in extenso in almost 
every international law periodical. 
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A TREATISE ON THE DoctTRINE OF ULTRA VirES. By Howard A. Street. Lon- 
don: Sweet & Maxwell, Ltd. 1930. pp. lxxxviii, 591. £2, 10s. 


A treatise on any branch of the modern law of England is of interest to 
American lawyers in two radically different ways. Insofar as it deals with 
questions as to which the law of the two countries is still substantially similar, 
it is valuable for the aid which it may furnish in the solution of questions 
not definitely settled by our courts. Insofar as it deals with questions which 
have been definitely answered in different ways by the courts or legislatures 
of the two countries, it is of interest, like the study of comparative law in 
general, as indicating that our own solution of legal questions is by no means 
the only one rationally possible. 

Mr. Street’s treatise on ultra vires demands attention from both these 
points of view. Although by no means a mere revision of Mr. Brice’s well 
known book,! it is based to a considerable extent on that work, and like it 
covers a wide range of topics. The author’s view is apparently substantially 
that expressed by Mr. Brice that “ the Law of Corporations may be considered 
for most practical purposes as in reality only the application and development 
of the Doctrine of Ultra Vires.”? Thus the present treatise includes not 
merely the law as to the effect of acts which are concededly ultra vires in the 
strict sense of those words, but also such matters as the law relating to the 
scope of corporate powers, the legal rules for determining corporate profits 
available for dividends, the legal liability of directors, and the effect of failure 
to comply with prescribed formalities. 

The English law with respect to many of these questions is substantially 
similar to our own. Insofar as it deals with such questions, Mr. Street’s 
treatise provides a clear and apparently accurate statement of the results of 
the English cases, which should prove of value to American lawyers as a guide 
to decisions which would be regarded by our courts as persuasive. 

With respect to the central problem of ultra vires, however, the situation 
is radically different. During the fifty-five years which have elapsed since 
the decision of the House of Lords in Riche v.. Ashbury Railway Carriage & 
Iron Co.,® the English law has adhered with relatively slight modifications to 
the theory that, with the possible exception of royal charter corporations, no 
corporation, public or private, possesses legal capacity to do an ultra vires 
act. The American law of private corporations, on the other hand, has during 
the same period been gradually receding from that position. Partly the change 
has been brought about through judicial decision, partly through the writings 
of American legal scholars, and partly, especially of late years, through amend- 
ment of the corporation statutes. 

The result is that in reading the modern English cases on ultra vires, or 
Mr. Street’s exposition of them, one who is more familiar with American than 
with English corporation law feels that the ideas expressed and the results 
reached are characteristic of the nineteenth rather than of the twentieth cen- 
tury. The question at once arises in his mind why English corporation law, 
which has by no means stood still in other respects, has on this question re- 
mained rooted in the theory and practice of 1875. 

Mr. Street’s treatise leaves this question unanswered. Writing for English 
lawyers, he finds it unnecessary to defend a doctrine to which the House of 





1 Brice, Uttra VirEs (3d ed. 1893). 3 L.R. 7 H. L. 653 (1875). 
2 Id., xvi. 
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Lords has adhered for half a century. That he approves the doctrine is 
indeed indicated by a passage in his preface and by his critical attitude 
toward certain English cases which have applied ordinary agency principles 
to the problem of corporate torts and to the problems arising out of the non- 
observance of the proper corporate formalities in a manner which he rightly 
regards as difficult to reconcile with a whole-hearted adherence to the special 
capacity theory of corporate powers. He does not clearly indicate why he 
believes that if these decisions cannot be reconciled with the special capacity 
theory, it is the decisions rather than the theory which should be modified; 
but it would appear that his belief in the soundness of the theory is in part 
due to the idea that it is important for the protection both of stockholders 
and of outsiders to discourage ultra vires acts, and in part due to his complete 
acceptance of the so-called concession theory, which views a private corpora- 
tion as a state-created abstraction rather than as a factual business entity 
regulated by law. His acceptance of the special capacity doctrine, indicated 
by a paragraph in his preface, is plainly manifested by his inclusion at the 
end of his treatise of three chapters dealing with the effect of ultra vires acts 
of non-sovereign legislatures, a problem which in its practical aspects is very 
different from the private corporation problem and which is similar to it in 
theory only if one’s corporate theory be that of the concessionists. 

Despite his failure to discuss at length the central problem of ultra vires, a 
problem which American lawyers have been debating for a generation, he has 
thus said enough to indicate what his views are. But why a view largely re- 
pudiated here is so readily accepted in England that the author finds it suffi- 
cient to state rather than to defend it, is a point on which his book does 
nothing to enlighten us. That it fails to do this is not, of course, a valid criti- 
cism of a treatise which was written for the English barrister and not for the 
American student of the comparative law of corporations. It is characteristic 
of legal treatises, and especially of treatises written for English lawyers, who 
are concerned only with the law of a single jurisdiction, to avoid critical 
discussion of legal propositions which, like the general English theory of 
ultra vires, appear to be definitely settled by the courts. Mr. Street there- 
fore quite properly confines his critical analysis of judicial theorizing to ques- 
tions in the law of ultra vires and related subjects which are not yet definitely 
settled by English authority. His interpretation of the decisions and his criti- 
cism of such dicta and decisions of lower courts as are logically irreconcilable 
with more authoritative rulings reveal analytical powers of a high order, as 
do also his logical arrangement and classification of his subject. Thus his 
treatise, although in the main expository rather than critical, becomes much 
more than a mere digest, but it remains as well a digest of unusually excellent 
quality. 


Harvard Law School. 


E. Merrick Dopp, Jr. 





THE LAws AND LIBERTIES OF MASSACHUSETTS. Reprinted from the copy of 
the 1648 edition in The Henry E. Huntington Library. With an Intro- 
duction by Max Farrand. Cambridge: Harvard University Press. 1929. 
pp. ix, 59. $5.00. 


In his “ book of publik Recordes,” William Pynchon, the founder and first 
magistrate of Springfield, Massachusetts, notes that “ Att a court this 29 of 
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the 3d month 1649 . . . This day all the printed lawes were read: the whole 
Towne being present.” These laws formed the Laws and Liberties of Massa- 
chusetts adopted in 1647 and printed in Cambridge in 1648, the first law book 
printed within the present limits of the United States and the first official com- 
pilation of legislation in the English speaking world. Of what became of 
Pynchon’s copy which he read to the settlers at Springfield in 1649, we know 
nothing. There were six hundred copies ordered printed, but only one, that 
in the Huntington Library, from which this reprint was made, has survived. 
It came from the library of the Mayor of Rye, passed through the hands of 
an English and an American dealer into the collection of E. Dwight Church, 
whose library was purchased by Mr. Henry E. Huntington. 

So far as form goes, the compilation has a long common law ancestry. 
Manuscript abridgments of statutes arranged under subject headings were in 
use in England before the invention of printing. The first of these to get into 
the hands of a printer is the abridgment issued by Lettou and Machlinia, 
probably in 1481. This was followed by more than thirty others before the 
end of the following century. The only discernible difference between these 
and the Laws and Liberties lies in the fact that the latter had official sanction 
and was, therefore, the first of a long line of official revisions and compilations. 
Before the issuance of the Laws and Liberties, only one other print of legal 
interest had been issued in the Colonies, a broadside sheet listing capital of- 
fenses in Massachusetts Bay. No copy of this is extant. The Virginia Lawes 
Divine Morall and Martial, the so-called Dale’s Code, was printed in London 
in 1612, and Cotton’s famous abstract in London in 1641. 

The Laws and Liberties is, therefore, the great bibliographical prize among 
legal Americana. There may be another copy tucked away in some unlikely 
place in England, but the garrets of New England farmhouses have been 
pretty well ransacked without result. 

Owners of such bibliographical treasures have not always been as generous 
in sharing them with others as has been the Huntington Library, and students 
of American legal history owe it a debt of thanks. The Harvard University 
Press has produced a beautiful volume in type-facsimile with two pages of 
photographic reproduction. 


Harvard Law School. Expon R. JAMEs. 
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BrEvE RESENA HISTORICA DE LA SUPREMA CORTE DE JUSTICIA DE LA NACION. 
By Lic. Francisco Parada Gay. México: Antigua Imprenta de Murguia. 
1929. pp. 82. 

This book, written by the Secretary of the High Tribunal (Alto Tribunal) 
is, as the introduction states, an attempt “to cover, in a succinct form, the 
origin, development, and present organization of the Supreme Court of Justice 
of the Mexican Republic.” It also gives a brief biography of its most distin- 
guished presidents, starting with the famous Benito Juarez. Although de- 
cidedly eulogistic in tone, the book is valuable for its historical information, 
on the basis of which the author explains the tradition which has kept the 
tribunal independent from the various governmental changes of the country. 
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THE BritisH YEARBOOK OF INTERNATIONAL LAw, 1929. London: Oxford 
University Press, 1929. pp. 338. $6.00. 


The standard of this annual yearbook is now well known. The present 
volume contains twelve studies of unequal value. The study of Diplomatic 
Immunities by Sir Cecil Hurst, and that of the Chicago Diversion by H. A. 
Smith, are both important. The notes on current legal problems arising in 
international affairs are extremely useful, and more space could well be 
devoted to them. The digest of decisions of English courts during the year 
is well done, though some of the inclusions may be questioned. A rather dis- 
proportionate amount of space is given to reviews of books, without sufficient 
discrimination in the space allotted to them. The bibliography is valuable. 
This volume also contains an index to the first ten volumes of the Yearbook. 


Les CoNFLITS DE Lois DANS LE Temps (THEORIE DiTE DE LA Non-RETRO- 
ACTIVITE DES Lots). By Paul Roubier. Volume I. Paris: Recueil Sirey. 
1929. pp. vii, 675. 60 fr. 


The branch of the law which M. Roubier examines is the twin sister of 
private international law. Whereas the latter determines the scope of diverse 
laws coéxisting in space, the former treats of the effects within one state of 
laws succeeding each other in time. In the absence of provisions in a statute 
specifically settling the question, the general principle of French law is that 
of “ non-retroactivity ” prescribed in article two of the Code Napoléon. But 
the application of this principle is by no means simple. The difficulty arises 
with respect to situations arising before the act, but whose effects continue 
subsequently. The classic distinction was that the former law remained ap- 
plicable to vested rights, whereas future expectations were governed by the 
new statute. This formula, however, has been rejected as ill-founded. Indi- 
vidual rights can not be sustained in opposition to the declared will of the 
legislature. MM. Roubier, after a long historical study, proposes a new ap- 
proach. The principle of non-retroactivity proper is confined to completed 
occurrences, and the statute takes “ immediate effect ” on situations which are 
active at and after its promulgation. This theoretical approach may be of 
value in problems closely related to those of the conflict of laws. See Note 
(1921) 34 Harv. L. Rev. 768. For the practical applications of his doctrine, 
we must await M. Roubier’s second volume. 


DIE GESCHICHTLICHE ENTWICKLUNG DES SCHIEDSGERICHTSWESENS IN 
DEUTSCHLAND. By Dr. Hermann Krause. Berlin: Carl Heymanns Ver- 
lag. 1930. pp. Vili, 122. 


Private arbitration has sprung into widespread favor so recently that one 
is tempted to regard it as a very modern phenomenon. This monograph, 
however, shows that its origins may be traced back to the Middle Ages. It 
discusses the different factors which were responsible for the existence at that 
time of a wide variety of private tribunals which may be regarded as the pro- 
totypes of the modern machinery of arbitration. The author describes the 
influence of arbitral tribunals on the reception of Roman law into German 
jurisprudence, their diminishing usefulness in the seventeenth and eighteenth 
centuries, as the administration of justice became more completely organized, 
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and finally the rapid growth of commercial and industrial arbitration within 
the last century. Of particular significance are his statements (e.g., p. 38) of 
the tendency of private arbitral tribunals to develop into official courts, and 
his suggestion (pp. 120-22) that the present-day multiplication of permanent 
arbitral organizations in individual industries may be the beginning of a simi- 
lar evolutionary process. 


Gorpon’s ANNOTATED REAL EstTaATE Forms. By Saul Gordon. New York: 
Standard Law Book Co. 1930. pp. xxxvii, 1104. $10.00. 


By definition, a book of forms is a strictly practical work. It must stand 
or fall on its efficacy as a time-saver for the busy practitioner and its accuracy 
in supplying material which will withstand legal attack. No single form can 
meet these standards in each of the forty-eight jurisdictions in the United 
States. The best solution, therefore, would seem to be a thorough collection 
of documents meeting the requirements of a single state, setting forth relevant 
statutory provisions and any cases sustaining similar forms, with comments 
on specific variations and intricacies. PuTERBAUGH, COMMON LAW PLEADING 
AND PRACTICE (1oth ed. 1926), built around the Illinois practice, fulfills this 
function admirably. Mr. Gordon’s book is unfortunately of another sort. It 
purports to be of general use. And while most of its forms are those approved 
by New York courts, and its principal field will undoubtedly lie there, it is not 
sufficiently thorough to be a first class New York handbook. Nor will its 
collateral value be great. A limited number of forms sanctioned in other 
states are included, but without comment on the nature of the problems in- 
volved. A certain amount of space is wasted by reprinting in full forms 
varying so slightly from each other that the difference might better be indi- 
cated in footnotes. For the New York practitioner, however, it contains many 
accurate and helpful forms. 


Tue Law or BANKER AND CusTOMER. By James Walter Smith. Revised by 
R. Borregaard. London: Effingham Wilson. 1930. pp. vi, 197. 6s. 


Mr. Smith’s little handbook, appearing first in 1859, attaining a total sale 
of sixteen thousand by the age of thirteen, ripening into a not unsuccessful 
manhood of thirty years with twenty-one thousand, and gradually declining 
into senescence with an average of only one hundred and fifty copies sold per 
year since 1907, would seem to be quite ready for a well-earned eternity of 
repose. But Mr. Borregaard perpetuates it, rejuvenated by “a number of 
decisions [since 1923] on what are perhaps minor points, but none the less 
of sufficient interest to make revision desirable.” A modern work, intended 
for the rapid consumption of banker and customer, though dealing exclusively 
with English practice, might be of value to the American reader for its enun- 
ciation of commercial law principles. But to devote but eighteen pages to the 
law of suretyship, and seven to the topics of forgery, alteration, and loss of 
negotiable instruments, in which the lay reader is particularly interested, is 
dubious at best. And the fallacies of the common English process of at- 
tempted revitalization of superannuated treatises, particularly, in so changing 
a field as business law, have already been frequently demonstrated. See Book 
Review (1921) 34 Harv. L Rev. 898; Book Review (1923) 36 Harv. L. REV. 
1048. 





